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In the Matter of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as Amended

In the Matter of the Consolidated Proposal of Kitchener Frame
Limited and Thyssenkrupp Budd Canada, Inc. (Applicants)

Morawetz J.

Judgment: February 3, 2012
Docket: CV-11-9298-00CL

Counsel: Edward A. Sellers, Jeremy E. Dacks for Applicants
Hugh O'Reilly — Non-Union Representative Counsel
L.N. Gottheil — Union Representative Counsel
John Porter for Proposal Trustee, Ernst & Young Inc.
Michael McGraw for CIBC Mellon Trust Company
Deborah McPhail for Financial Services Commission of Ontario

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
VI Proposal

VI.4 Approval by court
VI.4.b Conditions

VI.4.b.i General principles
Headnote
Bankruptcy and insolvency --- Proposal — Approval by court — Conditions — General principles
Applicants KFL and BC were inactive entities with no operating assets and no material liquid assets — Applicants
had significant and mounting obligations including pension and other non-pension post-employment benefit (OPEB)
obligations to their former employees and surviving spouses of such former employees or others entitled to claim through
such persons — Affiliates of BC provided up to date funding for pension and OPEB obligations, however, given that KFL
and BC had no active operations status quo was unsustainable — KFL and BC brought motion to sanction amended
consolidated proposal — Motion was granted — Proposal was reasonable — Proposal was calculated to benefit general
body of creditors — Proposal was made in good faith — Proposal contained broad release in favour of applicants and
certain third parties — Release of third-parties was permitted — Release covered all affected claims, pension claims,
and existing escrow fund claims — Release did not cover criminal or wilful misconduct with respect to any matters set
out in s. 50(14) of Bankruptcy and Insolvency Act — Unaffected claims were specifically carved out of release — No
creditors or stakeholders objected to scope of release which was fully disclosed in negotiations — There was no express
prohibition in BIA against including third-party releases in proposal — Any provision of BIA which purported to limit
ability of debtor to contract with its creditors had to be clear and explicit — Third-party releases were permissible under
Companies' Creditors Arrangement Act (CCAA) and court should strive, where language of both statutes supported it,
to give both statutes harmonious interpretation — There was no principled basis on which analysis and treatment of
third-party release in BIA proposal proceeding should differ from CCAA proceeding — Released parties contributed
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in tangle and realistic way to proposal — Without inclusion of releases it was unlikely that certain parties would have
supported proposal — Releases benefited applicants and creditors generally — Applicants provided full and adequate
disclosure of releases and their effect.
Table of Authorities
Cases considered by Morawetz J.:

A. & F. Baillargeon Express Inc., Re (1993), 27 C.B.R. (3d) 36, 1993 CarswellQue 49 (C.S. Que.) — referred to
Air Canada, Re (2004), 2004 CarswellOnt 1842, 2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial List]) — referred to
Allen-Vanguard Corp., Re (2011), 2011 CarswellOnt 1279, 2011 ONSC 733 (Ont. S.C.J.) — referred to
Angiotech Pharmaceuticals Inc., Re (2011), 2011 BCSC 450, 2011 CarswellBC 841, 76 C.B.R. (5th) 210 (B.C. S.C.
[In Chambers]) — referred to
Ashley v. Marlow Group Private Portfolio Management Inc. (2006), 2006 CarswellOnt 3449, 22 C.B.R. (5th) 126,
270 D.L.R. (4th) 744 (Ont. S.C.J. [Commercial List]) — referred to
ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008 CarswellOnt
4811, (sub nom. Metcalfe & Mansfield Alternative Investments II Corp., Re) 240 O.A.C. 245, (sub nom. Metcalfe &
Mansfield Alternative Investments II Corp., Re) 296 D.L.R. (4th) 135, (sub nom. Metcalfe & Mansfield Alternative
Investments II Corp., Re) 92 O.R. (3d) 513, 45 C.B.R. (5th) 163, 47 B.L.R. (4th) 123 (Ont. C.A.) — followed
C.F.G. Construction inc., Re (2010), [2010] R.J.Q. 2360, 2010 CarswellQue 10226, 2010 QCCS 4643 (C.S. Que.) —
considered
Canwest Global Communications Corp., Re (2010), 70 C.B.R. (5th) 1, 2010 ONSC 4209, 2010 CarswellOnt 5510
(Ont. S.C.J. [Commercial List]) — referred to
Cosmic Adventures Halifax Inc., Re (1999), 13 C.B.R. (4th) 22, 1999 CarswellNS 320 (N.S. S.C.) — considered
Employers' Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd. (1976), 1976 CarswellQue 32, [1978] 1 S.C.R.
230, 26 C.B.R. (N.S.) 84, 75 D.L.R. (3d) 63, (sub nom. Employers' Liability Assurance Corp. v. Ideal Petroleum
(1969) Ltd.) 14 N.R. 503, 1976 CarswellQue 25 (S.C.C.) — referred to
Farrell, Re (2003), 2003 CarswellOnt 1015, 40 C.B.R. (4th) 53 (Ont. S.C.J. [Commercial List]) — referred to
Kern Agencies Ltd., (No. 2), Re (1931), 1931 CarswellSask 3, [1931] 2 W.W.R. 633, 13 C.B.R. 11 (Sask. C.A.) —
considered
Lofchik, Re (1998), 1998 CarswellOnt 194, 1 C.B.R. (4th) 245 (Ont. Bktcy.) — referred to
Magnus One Energy Corp., Re (2009), 2009 CarswellAlta 488, 2009 ABQB 200, 53 C.B.R. (5th) 243 (Alta. Q.B.)
— referred to
Mayer, Re (1994), 25 C.B.R. (3d) 113, 1994 CarswellOnt 268 (Ont. Bktcy.) — referred to
Mister C's Ltd., Re (1995), 1995 CarswellOnt 372, 32 C.B.R. (3d) 242 (Ont. Bktcy.) — considered
N.T.W. Management Group Ltd., Re (1994), 29 C.B.R. (3d) 139, 1994 CarswellOnt 325 (Ont. Bktcy.) — referred to
NAV Canada c. Wilmington Trust Co. (2006), 2006 CarswellQue 4890, 2006 CarswellQue 4891, 2006 SCC 24, (sub
nom. Greater Toronto Airports Authority v. International Lease Finance Corp.) 80 O.R. (3d) 558 (note), (sub nom.
Canada 3000 Inc., (Bankrupt), Re) 349 N.R. 1, (sub nom. Canada 3000 Inc., Re) [2006] 1 S.C.R. 865, 10 P.P.S.A.C.
(3d) 66, 20 C.B.R. (5th) 1, (sub nom. Canada 3000 Inc. (Bankrupt), Re) 212 O.A.C. 338, (sub nom. Canada 3000
Inc., Re) 269 D.L.R. (4th) 79 (S.C.C.) — referred to
Olympia & York Developments Ltd., Re (1995), 34 C.B.R. (3d) 93, 1995 CarswellOnt 340 (Ont. Gen. Div.
[Commercial List]) — referred to
Olympia & York Developments Ltd., Re (1997), 45 C.B.R. (3d) 85, 143 D.L.R. (4th) 536, 1997 CarswellOnt 657 (Ont.
Bktcy.) — referred to
Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 2000 CarswellOnt 4120, 20 C.B.R.
(4th) 160, 50 O.R. (3d) 688, 137 O.A.C. 74 (Ont. C.A.) — referred to
Steeves, Re (2001), 25 C.B.R. (4th) 317, 208 Sask. R. 84, 2001 SKQB 265, 2001 CarswellSask 392 (Sask. Q.B.) —
referred to
Ted Leroy Trucking Ltd., Re (2010), (sub nom. Century Services Inc. v. Canada (A.G.)) [2010] 3 S.C.R. 379, [2010]
G.S.T.C. 186, 12 B.C.L.R. (5th) 1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 (Eng.),
(sub nom. Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (sub nom. Leroy (Ted) Trucking Ltd.,
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Re) 503 W.A.C. 1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, 2010 SCC 60, 2010 CarswellBC
3419, 2010 CarswellBC 3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd., Re) 326 D.L.R. (4th) 577, 72
C.B.R. (5th) 170, [2011] 2 W.W.R. 383 (S.C.C.) — followed

Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Generally — referred to

Pt. III — referred to

s. 50(14) — considered

s. 54(2)(d) — considered

s. 59(2) — considered

s. 62(3) — considered

s. 136(1) — referred to

s. 178(2) — referred to

s. 179 — considered

s. 183 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 5.1 [en. 1997, c. 12, s. 122] — referred to
Excise Tax Act, R.S.C. 1985, c. E-15

Generally — referred to

MOTION by applicants for court sanction of proposal under Bankruptcy and Insolvency Act which contained third-
party release.

Morawetz J.:

1      At the conclusion of this unopposed motion, the requested relief was granted. Counsel indicated that it would be
helpful if the court could provide reasons in due course, specifically on the issue of a third-party release in the context
of a proposal under Part III of the Bankruptcy and Insolvency Act ("BIA").

2          Kitchener Frame Limited ("KFL") and Thyssenkrupp Budd Canada Inc. ("Budd Canada"), and together with
KFL, (the "Applicants"), brought this motion for an order (the "Sanction Order") to sanction the amended consolidated
proposal involving the Applicants dated August 31, 2011 (the "Consolidated Proposal") pursuant to the provisions of
the BIA. Relief was also sought authorizing the Applicants and Ernst & Young Inc., in its capacity as proposal trustee
of each of the Applicants (the "Proposal Trustee") to take all steps necessary to implement the Consolidated Proposal
in accordance with its terms.

3      The Applicants submit that the requested relief is reasonable, that it benefits the general body of the Applicants'
creditors and meets all other statutory requirements. Further, the Applicants submit that the court should also consider
that the voting affected creditors (the "Affected Creditors") unanimously supported the Consolidated Proposal. As such,
the Applicants submit that they have met the test as set out in s. 59(2) of the BIA with respect to approval of the
Consolidated Proposal.
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4           The motion of the Applicants was supported by the Proposal Trustee. The Proposal Trustee filed its report
recommending approval of the Consolidated Proposal and indicated that the Consolidated Proposal was in the best
interests of the Affected Creditors.

5          KFL and Budd Canada are inactive entities with no operating assets and no material liquid assets (other than
the Escrow Funds). They do have significant and mounting obligations including pension and other non-pension post-
employment benefit ("OPEB") obligations to the Applicants' former employees and certain former employees of Budcan
Holdings Inc. or the surviving spouses of such former employees or others who may be entitled to claim through such
persons in the BIA proceedings, including the OPEB creditors.

6      The background facts with respect to this motion are fully set out in the affidavit of Mr. William E. Aziz, sworn
on September 13, 2011.

7      Affiliates of Budd Canada have provided up to date funding to Budd Canada to enable Budd Canada to fund,
on behalf of KFL, such pension and OPEB obligations. However, given that KFL and Budd Canada have no active
operations, the status quo is unsustainable.

8      The Applicants have acknowledged that they are insolvent and, in connection with the BIA proposal, proceedings
were commenced on July 4, 2011.

9      On July 7, 2011, Wilton-Siegel J. granted Procedural Consolidation Orders in respect of KFL and Budd Canada
which authorized the procedural consolidation of the Applicants and permitted them to file a single consolidated
proposal to their creditors.

10         The Orders of Wilton-Siegel J. also appointed separate representative counsel to represent the interests of the
Union and Non-Union OPEB creditors and further authorized the Applicants to continue making payments to Blue
Cross in respect of the OPEB Claims during the BIA proposal proceedings.

11      On August 2, 2011, an order was granted extending the time to file a proposal to August 19, 2011.

12      The parties proceeded to negotiate the terms of the Consolidated Proposal, which meetings involved the Applicants,
the Proposal Trustee, senior members of the CAW, Union Representative Counsel and Non-Union Representative
Counsel.

13           An agreement in principle was reached which essentially provided for the monetization and compromise of
the OPEB claims of the OPEB creditors resulting in a one-time, lump-sum payment to each OPEB creditor term
upon implementation of the Consolidated Proposal. The Consolidated Proposal also provides that the Applicants and
their affiliates will forego any recoveries on account of their secured and unsecured inter-company claims, which total
approximately $120 million. A condition precedent was the payment of sufficient funds to the Pension Fund Trustee
such that when such funds are combined with the value of the assets held in the Pension Plans, the Pension Fund Trustee
will be able to fully annuitize the Applicants' pension obligations and pay the commuted values to those creditors with
pension claims who so elected so as to provide for the satisfaction of the Applicants' pension obligations in full.

14          On August 19, 2011, the Applicants filed the Consolidated Proposal. Subsequent amendments were made on
August 31, 2011 in advance of the creditors' meeting to reflect certain amendments to the proposal.

15      The creditors' meeting was held on September 1, 2011 and, at the meeting, the Consolidated Proposal, as amended,
was accepted by the required majority of creditors. Over 99.9% in number and over 99.8% in dollar value of the Affected
Creditors' Class voted to accept the Consolidated Proposal. The Proposal Trustee noted that all creditors voted in favour
of the Consolidated Proposal, with the exception of one creditor, Canada Revenue Agency (with 0.1% of the number
of votes representing 0.2% of the value of the vote) who attended the meeting but abstained from voting. Therefore, the
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Consolidated Proposal was unanimously approved by the Affected Creditors. The Applicants thus satisfied the required
"double majority" voting threshold required by the BIA.

16      The issue on the motion was whether the court should sanction the Consolidated Proposal, including the substantive
consolidation and releases contained therein.

17        Pursuant to s. 54(2)(d) of the BIA, a proposal is deemed to be accepted by the creditors if it has achieved the
requisite "double majority" voting threshold at a duly constituted meeting of creditors.

18        The BIA requires the proposal trustee to apply to court to sanction the proposal. At such hearing, s. 59(2) of
the BIA requires that the court refuse to approve the proposal where its terms are not reasonable or not calculated to
benefit the general body of creditors.

19      In order to satisfy s. 59(2) test, the courts have held that the following three-pronged test must be satisfied:

(a) the proposal is reasonable;

(b) the proposal is calculated to benefit the general body of creditors; and

(c) the proposal is made in good faith.

See Mayer, Re (1994), 25 C.B.R. (3d) 113 (Ont. Bktcy.); Steeves, Re (2001), 25 C.B.R. (4th) 317 (Sask. Q.B.); Magnus
One Energy Corp., Re (2009), 53 C.B.R. (5th) 243 (Alta. Q.B.).

20      The first two factors are set out in s. 59(2) of the BIA while the last factor has been implied by the court as an
exercise of its equitable jurisdiction. The courts have generally taken into account the interests of the debtor, the interests
of the creditors and the interests of the public at large in the integrity of the bankruptcy system. See Farrell, Re (2003),
40 C.B.R. (4th) 53 (Ont. S.C.J. [Commercial List]).

21      The courts have also accorded substantial deference to the majority vote of creditors at a meeting of creditors; see
Lofchik, Re, [1998] O.J. No. 332 (Ont. Bktcy.). Similarly, the courts have also accorded deference to the recommendation
of the proposal trustee. See Magnus One, supra.

22          With respect to the first branch of the test for sanctioning a proposal, the debtor must satisfy the court that
the proposal is reasonable. The court is authorized to only approve proposals which are reasonable and calculated to
benefit the general body of creditors. The court should also consider the payment terms of the proposal and whether the
distributions provided for are adequate to meet the requirements of commercial morality and maintaining the integrity
of the bankruptcy system. For a discussion on this point, see Lofchik, supra, and Farrell , supra.

23      In this case, the Applicants submit that, if the Consolidated Proposal is sanctioned, they would be in a position to
satisfy all other conditions precedent to closing on or prior to the date of the proposal ("Proposal Implementation Date").

24      With respect to the treatment of the Collective Bargaining Agreements, the Applicants and the CAW brought
a joint application before the Ontario Labour Relations Board ("OLRB") on an expedited basis seeking the OLRB's
consent to an early termination of the Collective Bargaining Agreements. Further, the CAW has agreed to abandon its
collective bargaining rights in connection with the Collective Bargaining Agreements.

25      With respect to the terms and conditions of a Senior Secured Loan Agreement between Budd Canada and TK
Finance dated as of December 22, 2010, TK Finance provided a secured creditor facility to the Applicants to fund
certain working capital requirements before and during the BIA proposal proceedings. As a result of the approval of
the Consolidated Proposal at the meeting of creditors, TK Finance agreed to provide additional credit facilities to Budd
Canada such that the Applicants would be in a position to pay all amounts required to be paid by or on behalf of the
Applicants in connection with the Consolidated Proposal.
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26      On the issue as to whether creditors will receive greater recovery under the Consolidated Proposal than they would
receive in the bankruptcy, it is noted that creditors with Pension Claims are unaffected by the Consolidated Proposal. The
Consolidated Proposal provides for the satisfaction of Pension Claims in full as a condition precedent to implementation.

27           With respect to Affected Creditors, the Applicants submit that they will receive far greater recovery from
distributions under the Consolidated Proposal than the Affected Creditors would receive in the event of the bankruptcies
of the Applicants. (See Sanction Affidavit of Mr. Aziz at para. 61.)

28          The Proposal Trustee has stated that the Consolidated Proposal is advantageous to creditors for the reasons
outlined in its Report and, in particular:

(a) the recoveries to creditors with claims in respect of OPEBs are considerably greater under the Amended
Proposal than in a bankruptcy;

(b) payments under the Amended Proposal are expected in a timely manner shortly after the implementation
of the Amended Proposal;

(c) the timing and quantum of distributions pursuant to the Amended Proposal are certain while distributions
under a bankruptcy are dependent on the results of litigation, which cannot be predicted with certainty; and

(d) the Pension Plans (as described in the Proposal Trustee's Report) will be fully funded with funds from the
Pension Escrow (as described in the Proposal Trustee's Report) and, if necessary, additional funding from an
affiliate of the Companies if the funds in the Pension Escrow are not sufficient. In a bankruptcy, the Pension
Plans may not be fully funded.

29      The Applicants take the position that the Consolidated Proposal meets the requirements of commercial morality
and maintains the integrity of the bankruptcy system, in light of the superior coverage to be afforded to the Applicants'
creditors under the Consolidated Proposal than in the event of bankruptcy.

30          The Applicants also submit that substantive consolidation inherent in the proposal will not prejudice any of
the Affected Creditors and is appropriate in the circumstances. Although not expressly contemplated under the BIA,
the Applicants submit that the court may look to its incidental, ancillary and auxiliary jurisdiction under s. 183 of the
BIA and its equitable jurisdiction to grant an order for substantive consolidation. See Ashley v. Marlow Group Private
Portfolio Management Inc. (2006), 22 C.B.R. (5th) 126 (Ont. S.C.J. [Commercial List]). In deciding whether to grant
substantive consolidation, courts have held that it should not be done at the expense of, or possible prejudice of, any
particular creditor. See Ashley , supra. However, counsel submits that this court should take into account practical
business considerations in applying the BIA. See A. & F. Baillargeon Express Inc., Re (1993), 27 C.B.R. (3d) 36 (C.S.
Que.).

31           In this case, the Applicants submit that substantive consolidation inherent in the Consolidated Proposal is
appropriate in the circumstances due to, among other things, the intertwined nature of the Applicants' assets and
liabilities. Each Applicant had substantially the same creditor base and known liabilities (other than certain Excluded
Claims). In addition, KFL had no cash or cash equivalents and the Applicants are each dependant on the Escrow Funds
and borrowings under the Restated Senior Secured Loan Agreement to fund the same underlying pension and OPEB
obligations and costs relating to the Proposal Proceedings.

32      The Applicants submit that creditors in neither estate will be materially prejudiced by substantive consolidation and
based on the fact that no creditor objected to the substantial consolidation, counsel submits the Consolidated Proposal
ought to be approved.

33          With respect to whether the Consolidated Proposal is calculated to benefit the general body of creditors, TK
Finance would be entitled to priority distributions out of the estate in a bankruptcy scenario. However, the Applicants
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and their affiliates have agreed to forego recoveries under the Consolidated Proposal on account of their secured and
unsecured intercompany claims in the amount of approximately $120 million, thus enhancing the level of recovery for
the Affected Creditors, virtually all of whom are OPEB creditors. It is also noted that TK Finance will be contributing
over $35 million to fund the Consolidated Proposal.

34      On this basis, the Applicants submit that the Consolidated Proposal is calculated to benefit the general body of
creditors.

35      With respect to the requirement of the proposal being made in good faith, the debtor must satisfy the court that it
has provided full disclosure to its creditors of its assets and encumbrances against such assets.

36      In this case, the Applicants and the Proposal Trustee have involved the creditors pursuant to the Representative
Counsel Order, and through negotiations with the Union Representative Counsel and Non-Union Representative
Counsel.

37      There is also evidence that the Applicants have widely disseminated information regarding their BIA proposal
proceedings through the media and through postings on the Proposal Trustee's website. Information packages have also
prepared by the Proposal Trustee for the creditors.

38           Finally, the Proposal Trustee has noted that the Applicants' conduct, both prior to and subsequent to the
commencement of the BIA proposal proceedings, is not subject to censure in any respect and that the Applicants' have
acted in good faith.

39          There is also evidence that the Consolidated Proposal continues requisite statutory terms. The Consolidated
Proposal provides for the payment of preferred claims under s. 136(1) of the BIA.

40          Section 7.1 of the Consolidated Proposal contains a broad release in favour of the Applicants and in favour
of certain third parties (the "Release"). In particular, the Release benefits the Proposal Trustee, Martinrea, the CAW,
Union Representative Counsel, Non-Union Representative Counsel, Blue Cross, the Escrow Agent, the present and
former shareholders and affiliates of the Applicants (including Thyssenkrupp USA, Inc. ("TK USA"), TK Finance,
Thyssenkrupp Canada Inc. ("TK Canada") and Thyssenkrupp Budd Company), as well as their subsidiaries, directors,
officers, members, partners, employees, auditors, financial advisors, legal counsel and agents of any of these parties and
any person liable jointly or derivatively through any or all of the beneficiaries of the of the release (referred to individually
as a "Released Party").

41      The Release covers all Affected Claims, Pension Claims and Escrow Fund Claims existing on or prior to the later
of the Proposal Implementation Date and the date on which actions are taken to implement the Consolidated Proposal.

42      The Release provides that all such claims are released and waived (other than the right to enforce the Applicants'
or Proposal Trustee's obligations under the Consolidated Proposal) to the full extent permitted by applicable law.
However, nothing in the Consolidated Proposal releases or discharges any Released Party for any criminal or other
wilful misconduct or any present or former directors of the Applicants with respect to any matters set out in s. 50(14) of
the BIA. Unaffected Claims are specifically carved out of the Release.

43      The Applicants submit that the Release is both permissible under the BIA and appropriately granted in the context
of the BIA proposal proceedings. Further, counsel submits, to the extent that the Release benefits third parties other
than the Applicants, the Release is not prohibited by the BIA and it satisfies the criteria that has been established in
granting third-party releases under the Companies' Creditors Arrangement Act ("CCAA"). Moreover, counsel submits
that the scope of the Release is no broader than necessary to give effect to the purpose of the Consolidated Proposal and
the contributions made by the third parties to the success of the Consolidated Proposal.
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44      No creditors or stakeholders objected to the scope of the Release which was fully disclosed in the negotiations,
including the fact that the inclusion of the third-party releases was required to be part of the Consolidated Proposal.
Counsel advises that the scope of the Release was referred to in the materials sent by the Proposal Trustee to the Affected
Creditors prior to the meeting, specifically discussed at the meeting and adopted by the unanimous vote of the voting
Affected Creditors.

45      Counsel also submits that there is no provision in the BIA that clearly and expressly precludes the Applicants from
including the Release in the Consolidated Proposal as long as the court is satisfied that the Consolidated Proposal is
reasonable and for the general benefit of creditors.

46      In this respect, it seems to me, that the governing statutes should not be technically or stringently interpreted in
the insolvency context but, rather, should be interpreted in a manner that is flexible rather than technical and literal,
in order to deal with the numerous situations and variations which arise from time to time. Further, taking a technical
approach to the interpretation of the BIA would defeat the purpose of the legislation. See N.T.W. Management Group
Ltd., Re (1994), 29 C.B.R. (3d) 139 (Ont. Bktcy.); Olympia & York Developments Ltd., Re (1995), 34 C.B.R. (3d) 93 (Ont.
Gen. Div. [Commercial List]); Olympia & York Developments Ltd., Re (1997), 45 C.B.R. (3d) 85 (Ont. Bktcy.).

47        Moreover, the statutes which deal with the same subject matter are to be interpreted with the presumption of
harmony, coherence and consistency. See NAV Canada c. Wilmington Trust Co., 2006 SCC 24 (S.C.C.). This principle
militates in favour of adopting an interpretation of the BIA that is harmonious, to the greatest extent possible, with the
interpretation that has been given to the CCAA.

48      Counsel points out that historically, some case law has taken the position that s. 62(3) of the BIA precludes a
proposal from containing a release that benefits third parties. Counsel submits that this result is not supported by a plain
meaning of s. 62(3) and its interaction with other key sections in the BIA.

49      Subsection 62(3) of the BIA reads as follows:

(3) The acceptance of a proposal by a creditor does not release any person who would not be released under this
Act by the discharge of the debtor.

50      Counsel submits that there are two possible interpretations of this subsection:

(a) It prohibits third party releases — in other words, the phrase "does not release any person" is interpreted
to mean "cannot release any person"; or

(b) It simply states that acceptance of a proposal does not automatically release any party other than the debtor
— in other words, the phrase "does not release any person" is interpreted to mean "does not release any person
without more"; it is protective not prohibitive.

51      I agree with counsel's submission that the latter interpretation of s. 62(3) of the BIA conforms with the grammatical
and ordinary sense of the words used. If Parliament had intended that only the debtor could be released, s. 62(3) would
have been drafted more simply to say exactly that.

52      Counsel further submits that the narrow interpretation would be a stringent and inflexible interpretation of the
BIA, contrary to accepted wisdom that the BIA should be interpreted in a flexible, purposive manner.

53      The BIA proposal provisions are designed to offer debtors an opportunity to carry out a going concern or value
maximizing restructuring in order to avoid a bankruptcy and related liquidation and that these purposes justify taking a
broad, flexible and purposive approach to the interpretation of the relevant provisions. This interpretation is supported
by Ted Leroy Trucking Ltd., Re, 2010 SCC 60 (S.C.C.).
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54      Further, I agree with counsel's submissions that a more flexible purposive interpretation is in keeping with modern
statutory principles and the need to give purposive interpretation to insolvency legislation must start from the proposition
that there is no express prohibition in the BIA against including third-party releases in a proposal. At most, there are
certain limited constraints on the scope of such releases, such as in s. 179 of the BIA, and the provision dealing specifically
with the release of directors.

55      In the absence of an express prohibition against including third-party releases in a proposal, counsel submits that
it must be presumed that such releases are permitted (subject to compliance with any limited express restrictions, such
as in the case of a release of directors). By extension, counsel submits that the court is entitled to approve a proposal
containing a third-party release if the court is able to satisfy itself that the proposal (including the third-party release)
is reasonable and for the general benefit for creditors such that all creditors (including the minority who did not vote in
favour of the proposal) can be required to forego their claims against parties other than the debtors.

56      The Applicants also submit that s. 62(3) of the BIA can only be properly understood when read together with other
key sections of the BIA, particularly s. 179 which concerns the effect of an order of discharge:

179. An order of discharge does not release a person who at the time of the bankruptcy was a partner or co-trustee
with the bankrupt or was jointly bound or had made a joint contract with the bankrupt, or a person who was surety
or in the nature of a surety for the bankrupt.

57      The order of discharge of a bankrupt has the effect of releasing the bankrupt from all claims provable in bankruptcy
(section 178(2) BIA). In the absence of s. 179, this release could result in the automatic release at law of certain types of
claims that are identified in s. 179. For example, under guarantee law, the discharge of the principal debt results in the
automatic discharge of a guarantor. Similarly, counsel points out the settlement or satisfaction of a debt by one joint
obligor generally results in the automatic release of both joint obligors. Section 179 therefore serves the limited purpose
of altering the result that would incur at law, indicating that the rule that the BIA generally is that there is no automatic
release of third-party guarantors of co-obligors when a bankrupt is discharged.

58      Counsel submits that s. 62(3), which confirms that s. 179 applies to a proposal, was clearly intended to fulfil a
very limited role — namely, to confirm that there is no automatic release of the specific types of co-obligors identified
in s. 179 when a proposal is approved by the creditors and by the court. Counsel submits that it does not go further and
preclude the creditors and the court from approving a proposal which contains the third-party release of the types of co-
obligors set out in s. 179. I am in agreement with these submissions.

59           Specific considerations also apply when releasing directors of a debtor company. The BIA contains specific
limitations on the permissible scope of such releases as set out in s. 50(14). For this reason, there is a specific section
in the BIA proposal provisions outlining the principles governing such a release. However, counsel argues, the presence
of the provisions outlining the circumstances in which a proposal can contain a release of claims against the debtor's
directors does not give rise to an inference that the directors are the only third parties that can be released in a proposal.
Rather, the inference is that there are considerations applicable to a release or compromise of claims against directors
that do not apply generally to other third parties. Hence, it is necessary to deal with this particular type of compromise
and release expressly.

60      I am also in agreement with the alternative submissions made by counsel in this area to the effect that if s. 62(3) of
the BIA operates as a prohibition it refers only to those limitations that are expressly identified in the BIA, such as in s.
179 of the BIA and the specific limitations on the scope of releases that can benefit directors of the debtor.

61      Counsel submits that the Applicants' position regarding the proper interpretation of s. 62(3) of the BIA and its
place in the scheme of the BIA is consistent with the generally accepted principle that a proposal under the BIA is a
contract. See ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587 (Ont. C.A.);
Employers' Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd. (1976), [1978] 1 S.C.R. 230 (S.C.C.); and Society of
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Composers, Authors & Music Publishers of Canada v. Armitage (2000), 20 C.B.R. (4th) 160 (Ont. C.A.). Consequently,
counsel submits that parties are entitled to put anything into a proposal that could lawfully be incorporated into any
contract (see Air Canada, Re (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial List])) and that given that the prescribed
majority creditors have the statutory right under the BIA to bind a minority, however, this principle is subject to any
limitations that are contained in the express wording of the BIA.

62      On this point, it seems to me, that any provision of the BIA which purports to limit the ability of the debtor to
contract with its creditors should be clear and explicit. To hold otherwise would result in severely limiting the debtor's
ability to contract with its creditors, thereby the decreasing the likelihood that a viable proposal could be reached. This
would manifestly defeat the purpose of the proposal provisions of the BIA.

63      The Applicants further submit that creditors' interests — including the interests of the minority creditors who do
not vote in favour of a proposal containing a third-party release — are sufficiently protected by the overriding ability of a
court to refuse to approve a proposal with an overly broad third-party release, or where the release results in the proposal
failing to demonstrate that it is for the benefit of the general body of creditors. The Applicants submit that the application
of the Metcalfe criteria to the release is a mechanism whereby this court can assure itself that these preconditions to
approve the Consolidated Proposal contained in the Release have been satisfied.

64      The Applicants acknowledge that there are several cases in which courts have held that a BIA proposal that includes
a third-party release cannot be approved by the court but submits that these cases are based on a mistaken premise, are
readily distinguishable and do not reflect the modern approach to Canadian insolvency law. Further, they submit that
none of these cases are binding on this court and should not be followed.

65      In Kern Agencies Ltd., (No. 2), Re (1931), 13 C.B.R. 11 (Sask. C.A.), the court refused to approve a proposal
that contained a release of the debtor's directors, officers and employees. Counsel points out that the court's refusal was
based on a provision of the predecessor to the BIA which specifically provided that a proposal could only be binding
on creditors (as far as relates to any debts due to them from the debtor). The current BIA does not contain equivalent
general language. This case is clearly distinguishable.

66      In Mister C's Ltd., Re (1995), 32 C.B.R. (3d) 242 (Ont. Bktcy.), the court refused to approve a proposal that had
received creditor approval. The court cited numerous bases for its conclusion that the proposal was not reasonable or
calculated to benefit the general body of creditors, one of which was the release of the principals of the debtor company.
The scope of the release was only one of the issues with the proposal, which had additional significant issues (procedural
irregularities, favourable terms for insiders, and inequitable treatment of creditors generally). I agree with counsel to the
Applicants that this case can be distinguished.

67         Cosmic Adventures Halifax Inc., Re (1999), 13 C.B.R. (4th) 22 (N.S. S.C.) relies on Kern and furthermore the
Applicants submit that the discussion of third-party releases is technically obiter because the proposal was amended on
consent.

68      The fourth case is C.F.G. Construction inc., Re, 2010 CarswellQue 10226 (C.S. Que.) where the Quebec Superior
Court refused to approve a proposal containing a release of two sureties of the debtor. The case was decided on alternate
grounds — either that the BIA did not permit a release of sureties, or in any event, the release could not be justified on
the facts. I agree with the Applicants that this case is distinguishable. The case deals with the release of sureties and does
not stand for any broader proposition.

69      In general, the Applicants' submission on this issue is that the court should apply the decision of the Court of
Appeal for Ontario in Metcalfe, together with the binding principle set out by the Supreme Court in Ted Leroy Trucking,
dictating a more liberal approach to the permissibility of third-party releases in BIA proposals than is taken by the
Quebec court in C.F.G. Construction Inc. I agree.
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70         The object of proposals under the BIA is to permit the debtor to restructure its business and, where possible,
avoid the social and economic costs of liquidating its assets, which is precisely the same purpose as the CCAA. Although
there are some differences between the two regimes and the BIA can generally be characterized as more "rules based",
the thrust of the case law and the legislative reform has been towards harmonizing aspects of insolvency law common to
the two statutory schemes to the extent possible, encouraging reorganization over liquidation. See Ted Leroy Trucking.

71      Recent case law has indicated that, in appropriate circumstances, third-party releases can be included in a plan of
compromise and arrangement that is approved under the CCAA. See Metcalfe. The CCAA does not contain any express
provisions permitting such third-party releases apart from certain limitations that apply to the compromise of claims
against directors of the debtor company. See CCAA s. 5.1 and Allen-Vanguard Corp., Re, 2011 ONSC 733 (Ont. S.C.J.).

72      Counsel submits that although the mechanisms for dealing with the release of sureties and similar claimants are
somewhat different in the BIA and CCAA, the differences are not of such significance that the presence of s. 62(3) of the
BIA should be viewed as dictating a different approach to third-party releases generally from the approach that applies
under the CCAA. I agree with this submission.

73      I also accept that if s. 62(3) of the BIA is interpreted as a prohibition against including the third-party release in the
BIA proposal, the BIA and the CCAA would be in clear disharmony on this point. An interpretation of the BIA which
leads to a result that is different from the CCAA should only be adopted pursuant to clear statutory language which,
in my view, is not present in the BIA.

74      The most recent and persuasive example of the application of such a harmonious approach to the interpretation
of the BIA and the CCAA can be found in Ted Leroy Trucking.

75      At issue in Ted Leroy Trucking was how to resolve an apparent conflict between the deemed trust provisions of the
Excise Tax Act and the provisions of the CCAA. The language of the Excise Tax Act created a deemed trust over GST
amounts collected by the debtor that was stated to apply "despite any other Act of Parliament". The CCAA stated that
the deemed trust for GST did not apply under the CCAA, unless the funds otherwise specified the criteria for a "true"
trust. The court was required to determine which federal provision should prevail.

76      By contrast, the same issue did not arise under the BIA, due to the language in the Excise Tax Act specifically
indicating that the continued existence of the deemed trust depended on the terms of the BIA. The BIA contained a similar
provision to the CCAA indicating that the deemed trust for GST amounts would no longer apply in a BIA proceeding.

77      Deschamps J., on behalf of six other members of the court, with Fish J. concurring and Abella J. dissenting, held that
the proper interpretation of the statutes was that the CCAA provision should prevail, the deemed trust under the Excise
Tax Act would cease to exist in a CCAA proceeding. In resolving the conflict between the Excise Tax Act and the CCAA,
Deschamps J. noted the strange asymmetry which would arise if the BIA and CCAA were not in harmony on this issue:

Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged by
the Crown is adopted here: the Crown would retain priority over GST claims during CCAA proceedings but not in
bankruptcy. As courts have reflected, this can only encourage statute shopping by secured creditors in cases such
as this one where the debtor's assets cannot satisfy both the secured creditors' and the Crown's claims (Gauntlet,
at para. 21). If creditors' claims were better protected by liquidation under the BIA, creditors' incentives would lie
overwhelmingly with avoiding proceedings under the CCAA and not risking a failed reorganization. Giving a key
player in any insolvency such skewed incentives against reorganizing under the CCAA can only undermine that
statute's remedial objectives and risk inviting the very social ills that it was enacted to avert.

78      It seems to me that these principles indicate that the court should generally strive, where the language of both
statutes can support it, to give both statutes a harmonious interpretation to avoid the ills that can arise from "statute-
shopping". These considerations, counsel submits, militate against adopting a strained reading of s. 62(3) of the BIA as
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a prohibition against third-party releases in a BIA proposal. I agree. In my opinion, there is no principled basis on which
the analysis and treatment of a third-party release in a BIA proposal proceeding should differ from a CCAA proceeding.

79      The Applicants submit that it logically follows that the court is entitled to approve the Consolidated Proposal,
including the Release, on the basis that it is reasonable and calculated to benefit the general body of creditors. Further,
in keeping with the principles of harmonious interpretation of the BIA and the CCAA, the court should satisfy itself
that the Metcalfe criteria, which apply to the approval of a third-party release under the CCAA, has been satisfied in
relation to the Release.

80      In Metcalfe, the Court of Appeal for Ontario held that the requirements that must be satisfied to justify a third-
party release are:

(a) the parties to be released are necessary and essential to the restructuring of the debtor;

(b) the claims to be released are rationally related to the purpose of the Plan (Proposal) and necessary for it;

(c) the Plan (Proposal) cannot succeed without the releases;

(d) the parties who are to have claims against them released are contributing in a tangible and realistic way
to the Plan (Proposal); and

(e) the Plan (Proposal) will benefit not only the debtor companies but creditors generally.

81      These requirements have also been referenced in Canwest Global Communications Corp., Re (2010), 70 C.B.R.
(5th) 1 (Ont. S.C.J. [Commercial List]) and Angiotech Pharmaceuticals Inc., Re (2011), 76 C.B.R. (5th) 210 (B.C. S.C.
[In Chambers]).

82      No single requirement listed above is determinative and the analysis must take into account the facts particular
to each claim.

83      The Applicants submit that the Release satisfies each of the Metcalfe criteria. Firstly, counsel submits that following
the closing of the Asset Purchase Agreement in 2006, Budd Canada had no operating assets or income and relied on inter-
company advances to fund the pension and OPEB requirements to be made by Budd Canada on behalf of KFL pursuant
to the Asset Purchase Agreement. Such funded amounts total approximately $112.7 million in pension payments and
$24.6 million in OPEB payments between the closing of the Asset Purchase Agreement and the Filing Date. In addition,
TK Finance has been providing Budd Canada and KFL with the necessary funding to pay the professional and other
costs associated with the BIA Proposal Proceedings and will continue to fund such amounts through the Proposal
Implementation Date. Moreover, TK Canada and TK Finance have agreed to forego recoveries under the Consolidated
Proposal on account of their existing secured and unsecured intercompany loans in the amount of approximately $120
million.

84      Counsel submits that the releases provided in respect of the Applicants' affiliates are the quid pro quo for the sacrifices
made by such affiliates to significantly enlarge recoveries for the unsecured creditors of the Applicants, particularly
the OPEB creditors and reflects that the affiliates have provided over $135 million over the last five years in respect
of the pension and OPEB amounts and additional availability of approximately $49 million to allow the Applicants to
discharge their obligations to their former employees and retirees. Without the Releases, counsel submits, the Applicants'
affiliates would have little or no incentive to contribute funds to the Consolidated Proposal and to waive their own rights
against the Applicants.

85      The Release in favour of Martinrea is fully discussed at paragraphs 121-127 of the factum. The Applicants submit
that the third-party releases set out in the Consolidated Proposal are clearly rationally related, necessary and essential
to the Consolidated Proposal and are not overly broad.
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86      Having reviewed the submissions in detail, I am in agreement that the Released Parties are contributing in a tangible
and realistic way to the Consolidated Proposal.

87      I am also satisfied that without the Applicants' commitment to include the Release in the Consolidated Proposal
to protect the Released Parties, it is unlikely that certain of such parties would have been prepared to support the
Consolidated Proposal. The releases provided in respect of the Applicants' affiliates are particularly significant in this
regard, since the sacrifices and monetary contributions of such affiliates are the primary reason that the Applicants
have been able to make the Consolidated Proposal. Further, I am also satisfied that without the Release, the Applicants
would be unable to satisfy the borrowing conditions under the Amended and Restated Senior Secured Loan Agreement
with respect to the Applicants having only certain permitted liabilities after the Proposal Implementation Date. The
alternative for the Applicants is bankruptcy, a scenario in which their affiliates' claims aggregating approximately $120
million would significantly erode recoveries for the unsecured creditors of the Applicants.

88      I am also satisfied that the Releases benefit the Applicants and creditors generally. The primary non-affiliated
Creditors of the Applicants are the OPEB Creditors and Creditors with Pension Claims, together with the CRA. The
Consolidated Proposal, in my view, clearly benefits these Creditors by generating higher recoveries than could be
obtained from the bankruptcies of the Applicants. Moreover, the timing of any such bankruptcy recoveries is uncertain.
As noted by the Proposal Trustee, the amount that the Affected Creditors would receive in the event of the bankruptcies
of the Applicants is uncertain both in terms of quantum and timing, with the Applicants' funding of OPEB Claims
terminating on bankruptcy, but distributions to the OPEB Creditors and other Creditors delayed for at least a year or
two but perhaps much longer.

89        The Applicants and their affiliates also benefit from the Release as an affiliate of the Applicants may become
enabled to use the net operating losses (NOL) following a series of transactions that are expected to occur immediately
following the Proposal Implementation Date.

90      I am also satisfied that the Applicants have provided full and adequate disclosure of the Releases and their effect.
Full disclosure was made in the proposal term sheet circulated to both Representative Counsel in early August 2011. The
Release was negotiated as part of the Consolidated Proposal and the scope of the Release was disclosed by the Proposal
Trustee in its Report to the creditors on the terms of the Consolidated Proposal, which Report was circulated by the
Proposal Trustee to the Applicants' known creditors in advance of the creditors' meeting.

91      I am satisfied that the Applicants, with the assistance of the Proposal Trustee, took appropriate steps to ensure
that the Affected Creditors were aware of the existence of the release provisions prior to the creditors' meeting.

92      For the foregoing reasons, I have concluded that the Release contained in the Consolidated Proposal meets the
Metcalfe criteria and should be approved.

93      In the result, I am satisfied that the section 59(2) BIA test has been met and that it is appropriate to grant the
Sanction Order in the form of the draft order attached to the Motion Record. An order has been signed to give effect
to the foregoing.

Motion granted.
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MOTION by insolvent companies for approval or plan of arrangement and other relief.

G.B. Morawetz R.S.J.:

1      Cline Mining Corporation, New Elk Coal Company LLC and North Central Energy Company (collectively, the
"Applicants") seek an order (the "Sanction Order"), among other things:

a. sanctioning the Applicants' Amended and Restated Plan of Compromise and Arrangement dated January
20, 2015 (the "Plan") pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended
(the "CCAA"); and

b. extending the stay, as defined in the Initial Order granted December 3, 2014 (the "Initial Order"), to and
including April 1, 2015.

2      Counsel to the Applicants submits that the Recapitalization is the result of significant efforts by the Applicants to
achieve a resolution of their financial challenges and, if implemented, the Recapitalization will maintain the Applicants
as a unified corporate enterprise and result in an improved capital structure that will enable the Applicants to better
withstand prolonged weakness in the global market for metallurgical coal.

3          Counsel submits that the Applicants believe that the Recapitalization achieves the best available outcome for
the Applicants and their stakeholders in the circumstances and achieves results that are not attainable under any other
bankruptcy, sale or debt enforcement scenario.

4      The position of the Applicants is supported by the Monitor, and by Marret, on behalf of the Secured Noteholders.

5      The Plan has the unanimous support from the creditors of the Applicants. The Plan was approved by 100% in number
and 100% in value of creditors voting in each of the Secured Noteholders Class, the Affected Unsecured Creditors Class
and the WARN Act Plaintiffs Class.

6      The background giving rise to (i) the insolvency of the Applicants; (ii) the decision to file under the CCAA; (iii)
the finding made that the court had the jurisdiction under the CCAA to accept the filing; (iv) the finding of insolvency;
and (v) the basis for granting the Initial Order and the Claims Procedure Order was addressed in Cline Mining Corp.,
Re, 2014 ONSC 6998 (Ont. S.C.J.) and need not be repeated.

7      The Applicants report that counsel to the WARN Act Plaintiffs in the class action proceedings (the "Class Action
Counsel") submitted a class proof of claim on behalf of the 307 WARN Act Plaintiffs in the aggregate amount of U.S. $3.7
million. Class Action Counsel indicated that the WARN Act Plaintiffs were not prepared to vote in favour of the Plan
dated December 3, 2014 (the "Original Plan") without an enhancement of the recovery. The Applicants report that after
further discussions, agreement was reached with Class Action Counsel on the form of a resolution that provides for an
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enhanced recovery for the WARN Act Plaintiffs Class of $210,000 (with $90,000 paid on the Plan implementation date)
as opposed to the recovery offered in the Original Plan of $100,000 payable in eight years from the Plan implementation
date.

8          As a result of reaching this resolution, the Original Plan was amended to reflect the terms of the WARN Act
resolution.

9      The Applicants served the Amended Plan on the Service List on January 20, 2015.

10      The Plan provides for a full and final release and discharge of the Affected Claims and Released Claims, a settlement
of, and consideration for, all Allowed Affected Claims and a recapitalization of the Applicants.

11      Equity claimants will not receive any consideration or distributions under the Plan.

12      The Plan provides for the release of certain parties (the "Released Parties"), including:

(i) the Applicants, the Directors and Officers and employees of contractors of the Applicants; and

(ii) the Monitor, the Indenture Trustee and Marret and their respective legal counsel, the financial and legal
advisors to the Applicants and other parties employed by or associated with the parties listed in sub-paragraph
(ii), in each case in respect of claims that constitute or relate to, inter alia, any Claims, any Directors/Officer
Claims and any claims arising from or connected to the Plan, the Recapitalization, the CCAA Proceedings, the
Chapter 15 Proceedings, the business or affairs of the Applicants or certain other related matter (collectively,
the "Released Claims").

13      The Plan does not release:

(i) the right to enforce the Applicants' obligations under the Plan;

(ii) the Applicants from or in respect of any Unaffected Claim or any Claim that is not permitted to be released
pursuant to section 19(2) of the CCAA; or

(iii) any Director or Officer from any Director/Officer Claim that is not permitted to be released pursuant to
section 5.1(2) of the CCAA.

14      The Plan does not release Insured Claims, provided that any recourse in respect of such claims is limited to proceeds,
if any, of the Applicants' applicable Insurance Policies.

15      The Meetings Order authorized the Applicants to convene a meeting of the Secured Noteholders, a meeting of
Affected Unsecured Creditors and a meeting of WARN Act Plaintiffs to consider and vote on the Plan.

16      The Meetings were held on January 21, 2015. At the Meetings, the resolution to approve the Plan was passed
unanimously in each of the three classes of creditors.

17      None of the persons with Disputed Claims voted at the Meetings, in person or by proxy. Consequently, the results
of the votes taken would not change based on the inclusion or exclusion of the Disputed Claims in the voting results.

18      Pursuant to section 6(1) of the CCAA, the court has the discretion to sanction a plan of compromise or arrangement
where the requisite double-majority of creditors has approved the plan. The effect of the court's approval is to bind the
company and its creditors.

19      The general requirements for court approval of the CCAA Plan are well established:

a. there must be strict compliance with all statutory requirements;
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b. all materials filed and procedures carried out must be examined to determine if anything has been done or
purported to have been done, which is not authorized by the CCAA; and

c. the plan must be fair and reasonable.

(see SkyLink Aviation Inc., Re, 2013 ONSC 2519 (Ont. S.C.J. [Commercial List]))

20      Having reviewed the record and hearing submissions, I am satisfied that the foregoing test for approval has been
met in this case.

21      In arriving at my conclusion that the Plan is fair and reasonable in the circumstances, I have taken into account
the following:

a. the Plan represents a compromise among the Applicants and the Affected Creditors resulting from
discussions among the Applicants and their creditors, with the support of the Monitor;

b. the classification of the Applicants' creditors into three voting classes was previously approved by the court
and the classification was not opposed at any time;

c. the results of the Sale Process indicate that the Secured Noteholders would suffer a significant shortfall and
there would be no residual value for subordinate interests;

d. the Recapitalization provides a limited recovery for unsecured creditors and the WARN Act Plaintiffs;

e. all Affected Creditors that voted on the Plan voted for its approval;

f. the Plan treats Affected Creditors fairly and provides for the same distribution among the creditors within
each of the Secured Noteholders Class, the Affected Unsecured Creditors Class and the WARN Act Plaintiffs
Class;

g. Unaffected Claims, which include, inter alia, government and employee priority claims, claims not permitted
to be compromised pursuant to sections 19(2) and 5.1(2) of the CCAA and prior ranking secured claims, will
not be affected by the Plan;

h. the treatment of Equity Claims under the Plan is consistent with the provisions of the CCAA; and

i. the Plan is supported by the Applicants (Marret, on behalf of the Secured Noteholders), the Monitor and the
creditors who voted in favor of the Plan at the Meetings.

22      The CCAA permits the inclusion of third party releases in a plan of compromise or arrangement where those
releases are reasonably connected to the proposed restructuring (see: ATB Financial v. Metcalfe & Mansfield Alternative
Investments II Corp., 2008 ONCA 587 (Ont. C.A.) ("ATB Financial"); SkyLink, supra; and Sino-Forest Corp., Re, 2012
ONSC 7050 (Ont. S.C.J. [Commercial List]), leave to appeal denied, 2013 ONCA 456 (Ont. C.A.)).

23      The court has the jurisdiction to sanction a plan containing third party releases where the factual circumstances
indicate that the third party releases are appropriate. In this case, the record establishes that the releases were negotiated
as part of the overall framework of the compromises in the Plan, and these releases facilitate a successful completion of
the Plan and the Recapitalization. The releases cover parties that could have claims of indemnification or contribution
against the Applicants in relation to the Recapitalization, the Plan and other related matters, whose rights against the
Applicants have been discharged in the Plan.

24      I am satisfied that the releases are therefore rationally related to the purpose of the Plan and are necessary for
the successful restructuring of the Applicants.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030699530&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016787584&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030699530&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2029473954&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2029473954&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030930872&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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25      Further, the releases provided for in the Plan were contained in the Original Plan filed with the court on December
3, 2014 and attached to the Meetings Order. Counsel to the Applicants submits that the Applicants are not aware of any
objections to the releases provided for in the Plan.

26      The Applicants also contend that the releases of the released Directors/Officers are appropriate in the circumstances,
given that the released Directors and Officers, in the absence of the Plan releases, could have claims for indemnification
or contribution against the Applicants and the release avoids contingent claims for such indemnification or contribution
against the Applicants. Further, the releases were negotiated as part of the overall framework of compromises in the
Plan. I also note that no Director/Officer Claims were asserted in the Claims Procedure.

27      The Monitor supports the Applicants' request for the sanction of the Plan, including the releases contained therein.

28      I am satisfied that in these circumstances, it is appropriate to grant the releases.

29      The Plan provides for certain alterations to the Cline Articles in order to effectuate certain corporate steps required
to implement the Plan, including the consolidation of shares and the cancellation of fractional interests of the Cline
Common Shares. I am satisfied that these amendments are necessary in order to effect the provisions of the Plan and
that it is appropriate to grant the amendments as part of the approval of the Plan.

30      The Applicants also request an extension of the stay until April 1, 2015. This request is made pursuant to section
11.02(2) of the CCAA. The court must be satisfied that:

(i) circumstances exist that make the order appropriate; and

(ii) the applicant has acted, and is acting in good faith and with due diligence.

31           The record establishes that the Applicants have made substantial progress toward the completion of the
Recapitalization, but further time is required to implement same. I am satisfied that the test pursuant to section 11.02(2)
has been met and it is appropriate to extend the stay until April 1, 2015.

32      Finally, the Monitor requests approval of its activities and conduct to date and also approval of its Pre-Filing
Report, the First Report dated December 16, 2014 and the Second Report together with the activities described therein.
No objection was raised with respect to the Monitor's request, which is granted.

33      For the foregoing reasons, the motion is granted and an order shall issue in the form requested, approving the
Plan and providing certain ancillary relief.

Motion granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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PLAN OF COMPROMISE AND REORGANIZATION

WHEREAS Sino-Forest Corporation (“SFC”) is insolvent;

AND WHEREAS, on March 30, 2012 (the “Filing Date”), the Honourable Justice Morawetz of 
the Ontario Superior Court of Justice (Commercial List) (the “Court”) granted an initial Order in 
respect of SFC (as such Order may be amended, restated or varied from time to time, the “Initial 
Order”) pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 
amended (the “CCAA”) and the Canada Business Corporation Act, R.S.C. 1985, c. C-44, as 
amended (the “CBCA”);

AND WHEREAS, on August 31, 2012, the Court granted a Plan Filing and Meeting Order (as 
such Order may be amended, restated or varied from time to time, the “Meeting Order”) 
pursuant to which, among other things, SFC was authorized to file this plan of compromise and 
reorganization and to convene a meeting of affected creditors to consider and vote on this plan of 
compromise and reorganization.

NOW THEREFORE, SFC hereby proposes this plan of compromise and reorganization 
pursuant to the CCAA and CBCA.

ARTICLE 1
INTERPRETATION

1.1 Definitions

In the Plan, unless otherwise stated or unless the subject matter or context otherwise 
requires:

“2013 Note Indenture” means the indenture dated as of July 23, 2008, by and between SFC, the 
entities listed as subsidiary guarantors therein, and The Bank of New York Mellon, as trustee, as 
amended, modified or supplemented.

“2014 Note Indenture” means the indenture dated as of July 27, 2009, by and between SFC, the 
entities listed as subsidiary guarantors therein, and Law Debenture Trust Company of New York, 
as trustee, as amended, modified or supplemented.

“2016 Note Indenture” means the indenture dated as of December 17, 2009, by and between 
SFC, the entities listed as subsidiary guarantors therein, and The Bank of New York Mellon, as 
trustee, as amended, modified or supplemented.

“2017 Note Indenture” means the indenture dated as of October 21, 2010, by and between SFC, 
the entities listed as subsidiary guarantors therein, and Law Debenture Trust Company of New 
York, as trustee, as amended, modified or supplemented.

“2013 Notes” means the aggregate principal amount of US$345,000,000 of 5.00% Convertible 
Senior Notes Due 2013 issued pursuant to the 2013 Note Indenture.



- 5 -

“2014 Notes” means the aggregate principal amount of US$399,517,000 of 10.25% Guaranteed 
Senior Notes Due 2014 issued pursuant to the 2014 Note Indenture.

“2016 Notes” means the aggregate principal amount of US$460,000,000 of 4.25% Convertible 
Senior Notes Due 2016 issued pursuant to the 2016 Note Indenture.

“2017 Notes” means the aggregate principal amount of US$600,000,000 of 6.25% Guaranteed 
Senior Notes Due 2017 issued pursuant to the 2017 Note Indenture.

“Accrued Interest” means, in respect of any series of Notes, all accrued and unpaid interest on 
such Notes, at the regular rates provided in the applicable Note Indentures, up to and including 
the Filing Date.

“Administration Charge” has the meaning ascribed thereto in the Initial Order.

“Administration Charge Reserve” means the cash reserve to be established by SFC on the Plan 
Implementation Date in the amount of $500,000 or such other amount as agreed to by the 
Monitor and the Initial Consenting Noteholders, which cash reserve: (i) shall be maintained and 
administered by the Monitor, in trust, for the purpose of paying any amounts secured by the 
Administration Charge; and (ii) upon the termination of the Administration Charge pursuant to 
the Plan, shall stand in place of the Administration Charge as security for the payment of any 
amounts secured by the Administration Charge.

“Affected Claim” means any Claim, D&O Claim or D&O Indemnity Claim that is not: an 
Unaffected Claim; a Section 5.1(2) D&O Claim; a Conspiracy Claim; a Continuing Other D&O 
Claim; a Non-Released D&O Claim; or a Subsidiary Intercompany Claim, and “Affected Claim” 
includes any Class Action Indemnity Claim.  For greater certainty, all of the following are 
Affected Claims: Affected Creditor Claims; Equity Claims; Noteholder Class Action Claims 
(other than the Continuing Noteholder Class Action Claims); and Class Action Indemnity 
Claims.

“Affected Creditor” means a Person with an Affected Creditor Claim, but only with respect to 
and to the extent of such Affected Creditor Claim.

“Affected Creditor Claim” means any Ordinary Affected Creditor Claim or Noteholder Claim.

“Affected Creditors Class” has the meaning ascribed thereto in section 3.2(a) hereof.

“Affected Creditors Equity Sub-Pool” means an amount of Newco Shares representing 92.5%
of the Newco Equity Pool.

“Alternative Sale Transaction” has the meaning ascribed thereto in section 10.1 hereof.

“Alternative Sale Transaction Consideration” has the meaning ascribed thereto in section 10.1
hereof.

“Applicable Law” means any applicable law, statute, order, decree, consent decree, judgment, 
rule, regulation, ordinance or other pronouncement having the effect of law whether in Canada, 
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the United States, Hong Kong, the PRC or any other country, or any domestic or foreign state, 
county, province, city or other political subdivision or of any Governmental Entity.

“Auditors” means the former auditors of SFC that are named as defendants to the Class Actions 
Claims, including for greater certainty Ernst & Young LLP and BDO Limited.

“Barbados Loans” means the aggregate amount outstanding at the date hereof pursuant to three 
loans made by SFC Barbados to SFC in the amounts of US$65,997,468.10 on February 1, 2011, 
US$59,000,000 on June 7, 2011 and US$176,000,000 on June 7, 2011.

“Barbados Property” has the meaning ascribed thereto in section 6.4(j) hereof.

“BIA” means the Bankruptcy and Insolvency Act, R. S. C. 1985, c. B-3.

“Business Day” means a day, other than Saturday, Sunday or a statutory holiday, on which 
banks are generally open for business in Toronto, Ontario.

“Canadian Tax Act” means the Income Tax Act (Canada) and the Income Tax Regulations, in 
each case as amended from time to time.

“Causes of Action” means any and all claims, actions, causes of action, demands, counterclaims, 
suits, rights, entitlements, litigation, arbitration, proceeding, hearing, complaint, debt, obligation, 
sums of money, accounts, covenants, damages, judgments, orders, including for injunctive relief 
or specific performance and compliance orders, expenses, executions, Encumbrances and other 
recoveries of whatever nature that any Person may be entitled to assert in law, equity or 
otherwise, whether known or unknown, foreseen or unforeseen, reduced to judgment or not 
reduced to judgment, liquidated or unliquidated, contingent or non-contingent, matured or 
unmatured, disputed or undisputed, secured or unsecured, assertable directly, indirectly or 
derivatively, existing or hereafter arising and whether pertaining to events occurring before, on 
or after the Filing Date.

“CBCA” has the meaning ascribed thereto in the recitals.

“CCAA” has the meaning ascribed thereto in the recitals.

“CCAA Proceeding” means the proceeding commenced by SFC under the CCAA on the Filing 
Date in the Ontario Superior Court of Justice (Commercial List) under court file number CV-12-
9667-00CL.  

“Charges” means the Administration Charge and the Directors’ Charge.

“Claim” means any right or claim of any Person that may be asserted or made against SFC, in 
whole or in part, whether or not asserted or made, in connection with any indebtedness, liability 
or obligation of any kind whatsoever, and any interest accrued thereon or costs payable in respect 
thereof, including by reason of the commission of a tort (intentional or unintentional), by reason 
of any breach of contract or other agreement (oral or written), by reason of any breach of duty 
(including any legal, statutory, equitable or fiduciary duty) or by reason of any right of 
ownership of or title to property or assets or right to a trust or deemed trust (statutory, express, 
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implied, resulting, constructive or otherwise), and whether or not any indebtedness, liability or 
obligation is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, legal, equitable, secured, unsecured, present or future, known 
or unknown, by guarantee, surety or otherwise, and whether or not any right or claim is 
executory or anticipatory in nature, including any right or ability of any Person (including any 
Directors or Officers of SFC or any of the Subsidiaries) to advance a claim for contribution or 
indemnity or otherwise with respect to any matter, action, cause or chose in action, whether 
existing at present or commenced in the future, which indebtedness, liability or obligation, and 
any interest accrued thereon or costs payable in respect thereof (A) is based in whole or in part 
on facts prior to the Filing Date, (B) relates to a time period prior to the Filing Date, or (C) is a 
right or claim of any kind that would be a claim provable against SFC in bankruptcy within the 
meaning of the BIA had SFC become bankrupt on the Filing Date, or is an Equity Claim, a 
Noteholder Class Action Claim against SFC, a Class Action Indemnity Claim against SFC, a 
Restructuring Claim or a Lien Claim, provided, however, that “Claim” shall not include a D&O 
Claim or a D&O Indemnity Claim.

“Claims Bar Date” has the meaning ascribed thereto in the Claims Procedure Order.

“Claims Procedure” means the procedure established for determining the amount and status of 
Claims, D&O Claims and D&O Indemnity Claims, including in each case any such claims that 
are Unresolved Claims, pursuant to the Claims Procedure Order.

“Claims Procedure Order” means the Order under the CCAA of the Honourable Justice 
Morawetz dated May 14, 2012, establishing, among other things, a claims procedure in respect 
of SFC and calling for claims in respect of the Subsidiaries, as such Order may be amended, 
restated or varied from time to time.

“Class Action Claims” means, collectively, any rights or claims of any kind advanced or which 
may subsequently be advanced in the Class Actions or in any other similar proceeding, whether a 
class action proceeding or otherwise, and for greater certainty includes any Noteholder Class 
Action Claims.

“Class Actions” means, collectively, the following proceedings: (i) Trustees of the Labourers’ 
Pension Fund of Central and Eastern Canada et al v. Sino-Forest Corporation et al. (Ontario 
Superior Court of Justice, Court File No. CV-11-431153-00CP); (ii) Guining Liu v. Sino-Forest 
Corporation et al. (Quebec Superior Court, Court File No. 200-06-000132-111); (iii) Allan 
Haigh v. Sino-Forest Corporation et al. (Saskatchewan Court of Queen’s Bench, Court File No. 
2288 of 2011); and (iv) David Leapard et al. v. Allen T.Y. Chan et al. (District Court of the 
Southern District of New York, Court File No. 650258/2012).

“Class Action Court” means, with respect to the Class Action Claims, the court of competent 
jurisdiction that is responsible for administering the applicable Class Action Claim.

“Class Action Indemnity Claim” means any right or claim of any Person that may be asserted 
or made in whole or in part against SFC and/or any Subsidiary for indemnity, contribution, 
reimbursement or otherwise from or in connection with any Class Action Claim asserted against 
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such Person.  For greater certainty, Class Action Indemnity Claims are distinct from and do not 
include Class Action Claims.

“Consent Date” means May 15, 2012.

“Conspiracy Claim” means any D&O Claim alleging that the applicable Director or Officer 
committed the tort of civil conspiracy, as defined under Canadian common law.

“Continuing Noteholder Class Action Claim” means any Noteholder Class Action Claim that 
is: (i) a Section 5.1(2) D&O Claim; (ii) a Conspiracy Claim; (iii) a Non-Released D&O Claim; 
(iv) a Continuing Other D&O Claim; (v) a Noteholder Class Action Claim against one or more 
Third Party Defendants that is not an Indemnified Noteholder Class Action Claim; (vi) the 
portion of an Indemnified Noteholder Class Action Claim that is permitted to continue against 
the Third Party Defendants, subject to the Indemnified Noteholder Class Action Limit, pursuant 
to section 4.4(b)(i) hereof.

“Continuing Other D&O Claims” has the meaning ascribed thereto in section 4.9(b) hereof.

“Court” has the meaning ascribed thereto in the recitals.

“D&O Claim” means (i) any right or claim of any Person that may be asserted or made in whole 
or in part against one or more Directors or Officers of SFC that relates to a Claim for which such 
Directors or Officers are by law liable to pay in their capacity as Directors or Officers of SFC, or 
(ii) any right or claim of any Person that may be asserted or made in whole or in part against one 
or more Directors or Officers of SFC, in that capacity, whether or not asserted or made, in 
connection with any indebtedness, liability or obligation of any kind whatsoever, and any interest 
accrued thereon or costs payable in respect thereof, including by reason of the commission of a 
tort (intentional or unintentional), by reason of any breach of contract or other agreement (oral or 
written), by reason of any breach of duty (including any legal, statutory, equitable or fiduciary 
duty and including, for greater certainty, any monetary administrative or other monetary penalty 
or claim for costs asserted against any Officer or Director of SFC by any Government Entity) or 
by reason of any right of ownership of or title to property or assets or right to a trust or deemed 
trust (statutory, express, implied, resulting, constructive or otherwise), and whether or not any 
indebtedness, liability or obligation, and any interest accrued thereon or costs payable in respect 
thereof, is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, 
disputed, undisputed, legal, equitable, secured, unsecured, present or future, known or unknown, 
by guarantee, surety or otherwise, and whether or not any right or claim is executory or 
anticipatory in nature, including any right or ability of any Person to advance a claim for 
contribution or indemnity from any such Directors or Officers of SFC or otherwise with respect 
to any matter, action, cause or chose in action, whether existing at present or commenced in the 
future, which indebtedness, liability or obligation, and any interest accrued thereon or costs 
payable in respect thereof (A) is based in whole or in part on facts prior to the Filing Date, or (B) 
relates to a time period prior to the Filing Date.

“D&O Indemnity Claim” means any existing or future right of any Director or Officer of SFC 
against SFC that arose or arises as a result of any Person filing a D&O Proof of Claim (as 
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defined in the Claims Procedure Order) in respect of such Director or Officer of SFC for which 
such Director or Officer of SFC is entitled to be indemnified by SFC.

“Defence Costs” has the meaning ascribed thereto in section 4.8 hereof.

“Director” means, with respect to SFC or any Subsidiary, anyone who is or was, or may be 
deemed to be or have been, whether by statute, operation of law or otherwise, a director or de 
facto director of such SFC Company.

“Directors’ Charge” has the meaning ascribed thereto in the Initial Order.

“Direct Registration Account” means, if applicable, a direct registration account administered 
by the Transfer Agent in which those Persons entitled to receive Newco Shares and/or Newco 
Notes pursuant to the Plan will hold such Newco Shares and/or Newco Notes in registered form.

“Direct Registration Transaction Advice” means, if applicable, a statement delivered by the 
Monitor, the Trustees, the Transfer Agent or any such Person’s agent to any Person entitled to 
receive Newco Shares or Newco Notes pursuant to the Plan on the Initial Distribution Date and 
each subsequent Distribution Date, as applicable, indicating the number of Newco Shares and/or 
Newco Notes registered in the name of or as directed by the applicable Person in a Direct 
Registration Account.

“Direct Subsidiaries” means, collectively, Sino-Panel Holdings Limited, Sino-Global Holdings 
Inc., Sino-Panel Corporation, Sino-Capital Global Inc., SFC Barbados, Sino-Forest Resources 
Inc. Sino-Wood Partners, Limited.

“Distribution Date” means the date or dates from time to time set in accordance with the 
provisions of the Plan to effect distributions in respect of the Proven Claims, excluding the Initial 
Distribution Date.

“Distribution Escrow Position” has the meaning ascribed thereto in section 5.2(d) hereof.

“Distribution Record Date” means the Plan Implementation Date, or such other date as SFC, 
the Monitor and the Initial Consenting Noteholders may agree.

“DTC” means The Depository Trust Company, or any successor thereof.

“Early Consent Equity Sub-Pool” means an amount of Newco Shares representing 7.5% of the 
Newco Equity Pool.

“Early Consent Noteholder” means any Noteholder that:

(a) (i) as confirmed by the Monitor on June 12, 2012, executed the (A) RSA, (B) a 
support agreement with SFC and the Direct Subsidiaries in the form of the RSA 
or (C) a joinder agreement in the form attached as Schedule C to the RSA; (ii) 
provided evidence satisfactory to the Monitor in accordance with section 2(a) of 
the RSA of the Notes held by such Noteholder as at the Consent Date (the “Early 
Consent Notes”), as such list of Noteholders and Notes held has been verified 
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and is maintained by the Monitor on a confidential basis; and (iii) continues to 
hold such Early Consent Notes as at the Distribution Record Date; or

(b) (i) has acquired Early Consent Notes; (ii) has signed the necessary transfer and 
joinder documentation as required by the RSA and has otherwise acquired such 
Early Consent Notes in compliance with the RSA; and (iii) continues to hold such 
Early Consent Notes as at the Distribution Record Date.

“Effective Time” means 8:00 a.m. (Toronto time) on the Plan Implementation Date or such 
other time on such date as SFC, the Monitor and the Initial Consenting Noteholders may agree.

“Eligible Third Party Defendant” means any of the Underwriters, BDO Limited and Ernst & 
Young (in the event that the Ernst & Young Settlement is not completed), together with any of 
their respective present and former affiliates, partners, associates, employees, servants, agents, 
contractors, directors, officers, insurers and successors, administrators, heirs and assigns, but 
excludes any Director or Officer and successors, administrators, heirs and assigns of any 
Director or Officer in their capacity as such.

“Employee Priority Claims” means the following Claims of employees and former employees 
of SFC:

(a) Claims equal to the amounts that such employees and former employees would 
have been qualified to receive under paragraph 136(1)(d) of the BIA if SFC had 
become bankrupt on the Filing Date; and

(b) Claims for wages, salaries, commissions or compensation for services rendered by 
them after the Filing Date and on or before the Plan Implementation Date.

“Encumbrance” means any security interest (whether contractual, statutory, or otherwise), 
hypothec, mortgage, trust or deemed trust (whether contractual, statutory, or otherwise), lien, 
execution, levy, charge, demand, action, liability or other claim, action, demand or liability of 
any kind whatsoever, whether proprietary, financial or monetary, and whether or not it has 
attached or been perfected, registered or filed and whether secured, unsecured or otherwise, 
including: (i) any of the Charges; and (ii) any charge, security interest or claim evidenced by 
registrations pursuant to the Personal Property Security Act (Ontario) or any other personal 
property registry system.

“Equity Cancellation Date” means the date that is the first Business Day at least 31 days after 
the Plan Implementation Date, or such other date as may be agreed to by SFC, the Monitor and 
the Initial Consenting Noteholders.

“Equity Claim” means a Claim that meets the definition of “equity claim” in section 2(1) of the 
CCAA and, for greater certainty, includes any of the following:

(a) any claim against SFC resulting from the ownership, purchase or sale of an equity 
interest in SFC, including the claims by or on behalf of current or former 
shareholders asserted in the Class Actions;
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(b) any indemnification claim against SFC related to or arising from the claims 
described in sub-paragraph (a), including any such indemnification claims against 
SFC by or on behalf of any and all of the Third Party Defendants (other than for 
Defence Costs, unless any such claims for Defence Costs have been determined to 
be Equity Claims subsequent to the date of the Equity Claims Order); and

(c) any other claim that has been determined to be an Equity Claim pursuant to an 
Order of the Court.

“Equity Claimant” means any Person having an Equity Claim, but only with respect to and to 
the extent of such Equity Claim.

“Equity Claimant Class” has the meaning ascribed thereto in section 3.2(b).

“Equity Claims Order” means the Order under the CCAA of the Honourable Justice Morawetz
dated July 27, 2012, in respect of Shareholder Claims and Related Indemnity Claims against 
SFC, as such terms are defined therein.

“Equity Interest” has the meaning set forth in section 2(1) of the CCAA.

“Ernst & Young” means Ernst & Young LLP (Canada), Ernst & Young Global Limited and all 
other member firms thereof, and all present and former affiliates, partners, associates, 
employees, servants, agents, contractors, directors, officers, insurers and successors, 
administrators, heirs and assigns of each, but excludes any Director or Officer (in their capacity 
as such) and successors, administrators, heirs and assigns of any Director or Officer (in their
capacity as such).

“Ernst & Young Claim” means any and all demands, claims, actions, Causes of Action, 
counterclaims, suits, debts, sums of money, accounts, covenants, damages, judgments, orders, 
including injunctive relief or specific performance and compliance orders, expenses, executions, 
Encumbrances and other recoveries on account of any claim, indebtedness, liability, obligation, 
demand or cause of action of whatever nature that any Person, including any Person who may 
claim contribution or indemnification against or from them and also including for greater 
certainty the SFC Companies, the Directors (in their capacity as such), the Officers (in their 
capacity as such), the Third Party Defendants, Newco, Newco II, the directors and officers of 
Newco and Newco II, the Noteholders or any Noteholder, any past, present or future holder of a 
direct or indirect equity interest in the SFC Companies, any past, present or future direct or 
indirect investor or security holder of the SFC Companies, any direct or indirect security holder 
of Newco or Newco II, the Trustees, the Transfer Agent, the Monitor, and each and every 
member (including members of any committee or governance council), present and former 
affiliate, partner, associate, employee, servant, agent, contractor, director, officer, insurer and 
each and every successor, administrator, heir and assign of each of any of the foregoing may or 
could (at any time past present or future) be entitled to assert against Ernst & Young, including 
any and all claims in respect of statutory liabilities of Directors (in their capacity as such), 
Officers (in their capacity as such) and any alleged fiduciary (in any capacity) whether known or 
unknown, matured or unmatured, direct or derivative, foreseen or unforeseen, suspected or 
unsuspected, contingent or not contingent, existing or hereafter arising, based in whole or in part 
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on any act or omission, transaction, dealing or other occurrence existing or taking place on, prior 
to or after the Ernst & Young Settlement Date relating to, arising out of or in connection with the 
SFC Companies, the SFC Business, any Director or Officer (in their capacity as such) and/or 
professional services performed by Ernst & Young or any other acts or omissions of Ernst & 
Young in relation to the SFC Companies, the SFC Business, any Director or Officer (in their 
capacity as such), including for greater certainty but not limited to any claim arising out of:

(a) all audit, tax, advisory and other professional services provided to the SFC 
Companies or related to the SFC Business up to the Ernst & Young Settlement 
Date, including for greater certainty all audit work performed, all auditors’ 
opinions and all consents in respect of all offering of SFC securities and all 
regulatory compliance delivered in respect of all fiscal periods and all work 
related thereto up to and inclusing the Ernst & Young Settlement Date; 

(b) all claims advanced or which could have been advanced in any or all of the Class 
Actions; 

(c) all claims advanced or which could have been advanced in any or all actions 
commenced in all jurisdictions prior the Ernst & Young Settlement Date; or

(d) all Noteholder Claims, Litigation Trust Claims or any claim of the SFC 
Companies,

provided that “Ernst & Young Claim” does not include any proceedings or remedies that may be 
taken against Ernst & Young by the Ontario Securities Commission or by staff of the Ontario 
Securities Commission, and the jurisdiction of the Ontario Securities Commission and staff of 
the Ontario Securities Commission in relation to Ernst & Young under the Securities Act, R.S.O. 
1990, c. S-5 is expressly preserved.

“Ernst & Young Orders” has the meaning ascribed thereto in section 11.1(a) hereof.

“Ernst & Young Release” means the release described in 11.1(b) hereof.

“Ernst & Young Settlement” means the settlement as reflected in the Minutes of Settlement 
executed on November 29, 2012 between Ernst & Young LLP, on behalf of itself and Ernst &
Young Global Limited and all member firms thereof and the plaintiffs in Ontario Superior Court 
Action No. CV-11-4351153-00CP and in Quebec Superior Court No. 200-06-00132-111, and 
such other documents contemplated thereby.

“Ernst & Young Settlement Date” means the date that the Monitor’s Ernst & Young 
Settlement Certificate is delivered to Ernst & Young.

“Excluded Litigation Trust Claims” has the meaning ascribed thereto in section 4.12(a) hereof.

“Excluded SFC Assets” means (i) the rights of SFC to be transferred to the Litigation Trust in 
accordance with section 6.4(o) hereof; (ii) any entitlement to insurance proceeds in respect of 
Insured Claims, Section 5.1(2) D&O Claims and/or Conspiracy Claims; (iii) any secured 
property of SFC that is to be returned in satisfaction of a Lien Claim pursuant to section 4.2(c)(i)
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hereof; (iv) any input tax credits or other refunds received by SFC after the Effective Time; and 
(v) cash in the aggregate amount of (and for the purpose of): (A) the Litigation Funding Amount; 
(B) the Unaffected Claims Reserve; (C) the Administration Charge Reserve; (D) the Expense 
Reimbursement and the other payments to be made pursuant to section 6.4(d) hereof (having 
regard to the application of any outstanding retainers, as applicable); (E) any amounts in respect 
of Lien Claims to be paid in accordance with section 4.2(c)(ii) hereof; and (F) the Monitor’s 
Post-Implementation Reserve; (vi) any office space, office furniture or other office equipment 
owned or leased by SFC in Canada; (vii) the SFC Escrow Co. Share; (viii) Newco Promissory 
Note 1; and (ix) Newco Promissory Note 2.

“Existing Shares” means all existing shares in the equity of SFC issued and outstanding 
immediately prior to the Effective Time and all warrants, options or other rights to acquire such 
shares, whether or not exercised as at the Effective Time.

“Expense Reimbursement” means the aggregate amount of (i) the reasonable and documented 
fees and expenses of the Noteholder Advisors, pursuant to their respective engagement letters 
with SFC, and other advisors as may be agreed to by SFC and the Initial Consenting Noteholders 
and (ii) the reasonable fees and expenses of the Initial Consenting Noteholders incurred in 
connection with the negotiation and development of the RSA and this Plan, including in each 
case an estimated amount for any such fees and expenses expected to be incurred in connection 
with the implementation of the Plan, including in the case of (ii) above, an aggregate work fee of 
up to $5 million (which work fee may, at the request of the Monitor, be paid by any of the 
Subsidiaries instead of SFC).

“Filing Date” has the meaning ascribed thereto in the recitals.

“Fractional Interests” has the meaning given in section 5.12 hereof.

“FTI HK” means FTI Consulting (Hong Kong) Limited.

“Governmental Entity” means any government, regulatory authority, governmental department, 
agency, commission, bureau, official, minister, Crown corporation, court, board, tribunal or 
dispute settlement panel or other law, rule or regulation-making organization or entity: (a) having 
or purporting to have jurisdiction on behalf of any nation, province, territory or state or any other 
geographic or political subdivision of any of them; or (b) exercising, or entitled or purporting to 
exercise any administrative, executive, judicial, legislative, policy, regulatory or taxing authority 
or power.

“Government Priority Claims” means all Claims of Governmental Entities in respect of 
amounts that were outstanding as of the Plan Implementation Date and that are of a kind that 
could be subject to a demand under:

(a) subsections 224(1.2) of the Canadian Tax Act;

(b) any provision of the Canada Pension Plan or the Employment Insurance Act
(Canada) that refers to subsection 224(1.2) of the Canadian Tax Act and provides 
for the collection of a contribution, as defined in the Canada Pension Plan, or 
employee’s premium or employer’s premium as defined in the Employment 
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Insurance Act (Canada), or a premium under Part VII.1 of that Act, and of any 
related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection 
224(1.2) of the Canadian Tax Act, or that refers to that subsection, to the extent 
that it provides for the collection of a sum, and of any related interest, penalties or 
other amounts, where the sum:

(i) has been withheld or deducted by a person from a payment to another 
person and is in respect of a tax similar in nature to the income tax 
imposed on individuals under the Canadian Tax Act; or

(ii) is of the same nature as a contribution under the Canada Pension Plan if 
the province is a “province providing a comprehensive pension plan” as 
defined in subsection 3(1) of the Canada Pension Plan and the provincial 
legislation establishes a “provincial pension plan” as defined in that 
subsection.

“Greenheart” means Greenheart Group Limited, a company established under the laws of 
Bermuda.  

“Indemnified Noteholder Class Action Claims” has the meaning ascribed thereto in section 
4.4(b)(i) hereof.

“Indemnified Noteholder Class Action Limit” means $150 million or such lesser amount 
agreed to by SFC, the Monitor, the Initial Consenting Noteholders and counsel to the Ontario 
Class Action Plaintiffs prior to the Plan Implementation Date or agreed to by the Initial 
Consenting Noteholders and counsel to the Class Action Plaintiffs after the Plan Implementation 
Date.

“Initial Consenting Noteholders” means, subject to section 12.7 hereof, the Noteholders that 
executed the RSA on March 30, 2012.

“Initial Distribution Date” means a date no more than ten (10) Business Days after the Plan 
Implementation Date or such other date as SFC, the Monitor and the Initial Consenting 
Noteholders may agree.

“Initial Newco Shareholder” means a Person to be determined by the Initial Consenting 
Noteholders prior to the Effective Time, with the consent of SFC and the Monitor, to serve as the 
initial sole shareholder of Newco pursuant to section 6.2(a) hereof.

“Initial Order” has the meaning ascribed thereto in the recitals.

“Insurance Policies” means, collectively, the following insurance policies, as well as any other 
insurance policy pursuant to which SFC or any Director or Officer is insured: ACE INA 
Insurance Policy Number DO024464; Chubb Insurance Company of Canada Policy Number 
8209-4449; Lloyds of London, England Policy Number XTFF0420; Lloyds of London, England 
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Policy Number XTFF0373; and Travelers Guarantee Company of Canada Policy Number 
10181108, and “Insurance Policy” means any one of the Insurance Policies.

“Insured Claim” means all or that portion of any Claim for which SFC is insured and all or that 
portion of any D&O Claim for which the applicable Director or Officer is insured, in each case
pursuant to any of the Insurance Policies.

“Intellectual Property” means: (i) patents, and applications for patents, including divisional and 
continuation patents; (ii) registered and unregistered trade-marks, logos and other indicia of 
origin, pending trade-mark registration applications, and proposed use application or similar 
reservations of marks, and all goodwill associated therewith; (iii) registered and unregistered 
copyrights, including all copyright in and to computer software programs, and applications for 
and registration of such copyright (including all copyright in and to the SFC Companies’ 
websites); (iv) world wide web addresses and internet domain names, applications and 
reservations for world wide web addresses and internet domain names, uniform resource locators 
and the corresponding internet sites; (v) industrial designs; and (vi) trade secrets and proprietary 
information not otherwise listed in (i) through (v) above, including all inventions (whether or not 
patentable), invention disclosures, moral and economic rights of authors and inventors (however 
denominated), confidential information, technical data, customer lists, corporate and business 
names, trade names, trade dress, brand names, know-how, formulae, methods (whether or not 
patentable), designs, processes, procedures, technology, business methods, source codes, object 
codes, computer software programs (in either source code or object code form), databases, data 
collections and other proprietary information or material of any type, and all derivatives, 
improvements and refinements thereof, howsoever recorded, or unrecorded.

“Letter of Instruction” means a form, to be completed by each Ordinary Affected Creditor and 
each Early Consent Noteholder, and that is to be delivered to the Monitor in accordance with 
section 5.1 hereof, which form shall set out:

(a) the registration details for the Newco Shares and, if applicable, Newco Notes to 
be distributed to such Ordinary Affected Creditor or Early Consent Noteholder in 
accordance with the Plan; and 

(b) the address to which such Ordinary Affected Creditor’s or Early Consent 
Noteholder’s Direct Registration Transaction Advice or its Newco Share 
Certificates and Newco Note Certificates, as applicable, are to be delivered.

“Lien Claim” means any Proven Claim of a Person indicated as a secured creditor in Schedule 
“B” to the Initial Order (other than the Trustees) that is secured by a lien or encumbrance on any 
property of SFC, which lien is valid, perfected and enforceable pursuant to Applicable Law, 
provided that the Charges and any Claims in respect of Notes shall not constitute “Lien Claims”.

“Lien Claimant” means a Person having a Lien Claim, other than any Noteholder or Trustee in 
respect of any Noteholder Claim.
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“Litigation Funding Amount” means the cash amount of $1,000,000 to be advanced by SFC to 
the Litigation Trustee for purposes of funding the Litigation Trust on the Plan Implementation 
Date in accordance with section 6.4(o) hereof.

“Litigation Funding Receivable” has the meaning ascribed thereto in section 6.4(o) hereof.

“Litigation Trust” means the trust to be established on the Plan Implementation Date at the time 
specified in section 6.4(p) in accordance with the Litigation Trust Agreement pursuant to the 
laws of a jurisdiction that is acceptable to SFC and the Initial Consenting Noteholders, which 
trust will acquire the Litigation Trust Claims and will be funded with the Litigation Funding 
Amount in accordance with the Plan and the Litigation Trust Agreement.

“Litigation Trust Agreement” means the trust agreement dated as of the Plan Implementation 
Date, between SFC and the Litigation Trustee, establishing the Litigation Trust.

“Litigation Trust Claims” means any Causes of Action that have been or may be asserted by or 
on behalf of: (a) SFC against any and all third parties; or (b) the Trustees (on behalf of the 
Noteholders) against any and all Persons in connection with the Notes issued by SFC; provided, 
however, that in no event shall the Litigation Trust Claims include any (i) claim, right or cause of 
action against any Person that is released pursuant to Article 7 hereof or (ii) any Excluded 
Litigation Trust Claim.  For greater certainty: (x) the claims being advanced or that are 
subsequently advanced in the Class Actions are not being transferred to the Litigation Trust; and 
(y) the claims transferred to the Litigation Trust shall not be advanced in the Class Actions.

“Litigation Trust Interests” means the beneficial interests in the Litigation Trust to be created 
on the Plan Implementation Date.

“Litigation Trustee” means a Person to be determined by SFC and the Initial Consenting 
Noteholders prior to the Effective Time, with the consent of the Monitor, to serve as trustee of 
the Litigation Trust pursuant to and in accordance with the terms thereof.

“Material” means a fact, circumstance, change, effect, matter, action, condition, event, 
occurrence or development that, individually or in the aggregate, is, or would reasonably be 
expected to be, material to the business, affairs, results of operations or financial condition of the 
SFC Companies (taken as a whole).

“Material Adverse Effect” means a fact, event, change, occurrence, circumstance or condition 
that, individually or together with any other event, change or occurrence, has or would 
reasonably be expected to have a material adverse impact on the assets, condition (financial or 
otherwise), business, liabilities, obligations (whether absolute, accrued, conditional or otherwise) 
or operations of the SFC Companies (taken as a whole); provided, however, that a Material 
Adverse Effect shall not include and shall be deemed to exclude the impact of any fact, event, 
change, occurrence, circumstance or condition resulting from or relating to: (A) changes in 
Applicable Laws of general applicability or interpretations thereof by courts or Governmental 
Entities or regulatory authorities, which changes do not have a Material disproportionate effect 
on the SFC Companies (taken as a whole), (B) any change in the forestry industry generally, 
which does not have a Material disproportionate effect on the SFC Companies (taken as a whole) 
(relative to other industry participants operating primarily in the PRC), (C) actions and omissions 
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of any of the SFC Companies required pursuant to the RSA or this Plan or taken with the prior 
written consent of the Initial Consenting Noteholders, (D) the effects of compliance with the 
RSA or this Plan, including on the operating performance of the SFC Companies, (E) the 
negotiation, execution, delivery, performance, consummation, potential consummation or public 
announcement of the RSA or this Plan or the transactions contemplated thereby or hereby, (F) 
any change in U.S. or Canadian interest rates or currency exchange rates unless such change has 
a Material disproportionate effect on the SFC Companies (taken as a whole), and (G) general 
political, economic or financial conditions in Canada, the United States, Hong Kong or the PRC, 
which changes do not have a Material disproportionate effect on the SFC Companies (taken as a 
whole).

“Meeting” means the meeting of Affected Creditors, and any adjournment or extension thereof, 
that is called and conducted in accordance with the Meeting Order for the purpose of considering 
and voting on the Plan.

“Meeting Order” has the meaning ascribed thereto in the recitals.

“Monitor” means FTI Consulting Canada Inc., in its capacity as Court-appointed Monitor of 
SFC in the CCAA Proceeding.

“Monitor’s Post-Implementation Reserve” means the cash reserve to be established by SFC on 
the Plan Implementation Date in the amount of $5,000,000 or such other amount as may be 
agreed by SFC, the Monitor and the Initial Consenting Noteholders, which cash reserve shall be 
maintained and administered by the Monitor for the purpose of administering SFC and the 
Claims Procedure, as necessary, from and after the Plan Implementation Date.

“Monitor’s Ernst & Young Settlement Certificate” has the meaning ascribed thereto in 
section 11.1(a) hereof.

“Monitor’s Named Third Party Settlement Certificate” has the meaning ascribed thereto in 
section 11.2(b) hereof.

“Named Directors and Officers” means Andrew Agnew, William E. Ardell, James Bowland, 
Leslie Chan, Michael Cheng, Lawrence Hon, James M.E. Hyde, Richard M. Kimel,  R. John 
(Jack) Lawrence, Jay A. Lefton, Edmund Mak, Tom Maradin, Judson Martin, Simon Murray, 
James F. O’Donnell, William P. Rosenfeld, Peter Donghong Wang, Garry West and Kee Y. 
Wong, in their respective capacities as Directors or Officers, and “Named Director or Officer” 
means any one of them.

“Named Third Party Defendant Settlement” means a binding settlement between any 
applicable Named Third Party Defendant and one or more of: (i) counsel to the plaintiffs in any 
of the Class Actions; and (ii) the Litigation Trustee (on behalf of the Litigation Trust) (if after the 
Plan Implementation Date), provided that, in each case, such settlement must be acceptable to 
SFC (if on or prior to the Plan Implementation Date), the Monitor, the Initial Consenting 
Noteholders (if on or prior to the Plan Implementation Date) and the Litigation Trustee (if after 
the Plan Implementation Date), and provided further that such settlement shall not affect the 
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plaintiffs in the Class Actions without the consent of counsel to the Ontario Class Action 
Plaintiffs.

“Named Third Party Defendant Settlement Order” means an Order of the Court approving a 
Named Third Party Defendant Settlement in form and in substance satisfactory to the applicable 
Named Third Party Defendant, SFC (if occurring on or prior to the Plan Implementation Date), 
the Monitor, the Initial Consenting Noteholders (if on or prior to the Plan Implementation Date), 
the Litigation Trustee (if after the Plan Implementation Date) and counsel to the Ontario Class 
Action Plaintiffs (if the plaintiffs in any of the Class Actions are affected by the applicable 
Named Third Party Defendant Settlement).

“Named Third Party Defendant Release” means a release of any applicable Named Third 
Party Defendant agreed to pursuant to a Named Third Party Defendant Settlement and approved 
pursuant to a Named Third Party Defendant Settlement Order, provided that such release must be 
acceptable to SFC (if on or prior to the Plan Implementation Date), the Monitor, the Initial 
Consenting Noteholders (if on or prior to the Plan Implementation Date) and the Litigation 
Trustee (if after the Plan Implementation Date), and provided further that such release shall not 
affect the plaintiffs in the Class Actions without the consent of counsel to the Ontario Class 
Action Plaintiffs.

“Named Third Party Defendants” means the Third Party Defendants listed on Schedule “A” to 
the Plan in accordance with section 11.2(a) hereof, provided that only Eligible Third Party 
Defendants may become Named Third Party Defendants.

“Newco” means the new corporation to be incorporated pursuant to section 6.2(a) hereof under 
the laws of the Cayman Islands or such other jurisdiction as agreed to by SFC, the Monitor and 
the Initial Consenting Noteholders.

“Newco II” means the new corporation to be incorporated pursuant to section 6.2(b) hereof 
under the laws of the Cayman Islands or such other jurisdiction as agreed to by SFC, the Monitor 
and the Initial Consenting Noteholders.

“Newco II Consideration” has the meaning ascribed thereto in section 6.4(x) hereof.

“Newco Equity Pool” means all of the Newco Shares to be issued by Newco on the Plan 
Implementation Date.  The number of Newco Shares to be issued on the Plan Implementation 
Date shall be agreed by SFC, the Monitor and the Initial Consenting Noteholders prior to the 
Plan Implementation Date.

“Newco Note Certificate” means a certificate evidencing Newco Notes.

“Newco Notes” means the new notes to be issued by Newco on the Plan Implementation Date in 
the aggregate principal amount of $300,000,000, on such terms and conditions as are satisfactory 
to the Initial Consenting Noteholders and SFC, acting reasonably.

“Newco Promissory Note 1”, “Newco Promissory Note 2”, “Newco Promissory Note 3” and 
“Newco Promissory Notes” have the meanings ascribed thereto in sections 6.4(k), 6.4(m), 
6.4(n) and 6.4(q) hereof, respectively.
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“Newco Share Certificate” means a certificate evidencing Newco Shares.

“Newco Shares” means common shares in the capital of Newco.

“Non-Released D&O Claims” has the meaning ascribed thereto in section 4.9(f) hereof.

“Noteholder Advisors” means Goodmans LLP, Hogan Lovells and Conyers, Dill & Pearman 
LLP in their capacity as legal advisors to the Initial Consenting Noteholders, and Moelis & 
Company LLC and Moelis and Company Asia Limited, in their capacity as the financial advisors 
to the Initial Consenting Noteholders.

“Noteholder Claim” means any Claim by a Noteholder (or a Trustee or other representative on 
the Noteholder’s behalf) in respect of or in relation to the Notes owned or held by such 
Noteholder, including all principal and Accrued Interest payable to such Noteholder pursuant to 
such Notes or the Note Indentures, but for greater certainty does not include any Noteholder 
Class Action Claim.

“Noteholder Class Action Claim” means any Class Action Claim, or any part thereof, against 
SFC, any of the Subsidiaries, any of the Directors and Officers of SFC or the Subsidiaries, any of 
the Auditors, any of the Underwriters and/or any other defendant to the Class Action Claims that 
relates to the purchase, sale or ownership of Notes, but for greater certainty does not include a 
Noteholder Claim.

“Noteholder Class Action Claimant” means any Person having or asserting a Noteholder Class 
Action Claim.

“Noteholder Class Action Representative” means an individual to be appointed by counsel to 
the Ontario Class Action Plaintiffs.

“Noteholders” means, collectively, the beneficial owners of Notes as of the Distribution Record 
Date and, as the context requires, the registered holders of Notes as of the Distribution Record 
Date, and “Noteholder” means any one of the Noteholders.

“Note Indentures” means, collectively, the 2013 Note Indenture, the 2014 Note Indenture, the 
2016 Note Indenture and the 2017 Note Indenture.

“Notes” means, collectively, the 2013 Notes, the 2014 Notes, the 2016 Notes and the 2017 
Notes.

“Officer” means, with respect to SFC or any Subsidiary, anyone who is or was, or may be 
deemed to be or have been, whether by statute, operation of law or otherwise, an officer or de 
facto officer of such SFC Company.

“Ontario Class Action Plaintiffs” means the plaintiffs in the Ontario class action case styled as
Trustees of the Labourers’ Pension Fund of Central and Eastern Canada et al v. Sino-Forest 
Corporation et al. (Ontario Superior Court of Justice, Court File No. CV-11-431153-00CP).
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“Order” means any order of the Court made in connection with the CCAA Proceeding or this 
Plan.

“Ordinary Affected Creditor” means a Person with an Ordinary Affected Creditor Claim.

“Ordinary Affected Creditor Claim” means a Claim that is not: an Unaffected Claim; a 
Noteholder Claim; an Equity Claim; a Subsidiary Intercompany Claim; a Noteholder Class 
Action Claim; or a Class Action Indemnity Claim (other than a Class Action Indemnity Claim by 
any of the Third Party Defendants in respect of the Indemnified Noteholder Class Action 
Claims).

“Other Directors and/or Officers” means any Directors and/or Officers other than the Named 
Directors and Officers.

“Permitted Continuing Retainer” has the meaning ascribed thereto in section 6.4(d) hereof.

“Person” means any individual, sole proprietorship, limited or unlimited liability corporation, 
partnership, unincorporated association, unincorporated syndicate, unincorporated organization, 
body corporate, joint venture, trust, pension fund, union, Governmental Entity, and a natural 
person including in such person’s capacity as trustee, heir, beneficiary, executor, administrator or 
other legal representative.

“Plan” means this Plan of Compromise and Reorganization (including all schedules hereto) filed
by SFC pursuant to the CCAA and the CBCA, as it may be further amended, supplemented or 
restated from time to time in accordance with the terms hereof or an Order.

“Plan Implementation Date” means the Business Day on which this Plan becomes effective, 
which shall be the Business Day on which the Monitor has filed with the Court the certificate 
contemplated in section 9.2 hereof, or such other date as SFC, the Monitor and the Initial 
Consenting Noteholders may agree.

“PRC” means the People’s Republic of China.

“Proof of Claim” means the “Proof of Claim” referred to in the Claims Procedure Order, 
substantially in the form attached to the Claims Procedure Order.

“Pro-Rata” means:

(a) with respect to any Noteholder in relation to all Noteholders, the proportion of (i) 
the principal amount of Notes beneficially owned by such Noteholder as of the 
Distribution Record Date plus the Accrued Interest owing on such Notes as of the 
Filing Date, in relation to (ii) the aggregate principal amount of all Notes 
outstanding as of the Distribution Record Date plus the aggregate of all Accrued 
Interest owing on all Notes as of the Filing Date;

(b) with respect to any Early Consent Noteholder in relation to all Early Consent 
Noteholders, the proportion of the principal amount of Early Consent Notes 
beneficially owned by such Early Consent Noteholder as of the Distribution 
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Record Date in relation to the aggregate principal amount of Early Consent Notes 
held by all Early Consent Noteholders as of the Distribution Record Date; and

(c) with respect to any Affected Creditor in relation to all Affected Creditors, the 
proportion of such Affected Creditor’s Affected Creditor Claim as at any relevant 
time in relation to the aggregate of all Proven Claims and Unresolved Claims of 
Affected Creditors as at that time.

“Proven Claim” means an Affected Creditor Claim to the extent that such Affected Creditor 
Claim is finally determined and valued in accordance with the provisions of the Claims 
Procedure Order, the Meeting Order or any other Order, as applicable.

“Released Claims” means all of the rights, claims and liabilities of any kind released pursuant to 
Article 7 hereof.

“Released Parties” means, collectively, those Persons released pursuant to Article 7 hereof, but 
only to the extent so released, and each such Person is referred to individually as a “Released 
Party”.

“Required Majority” means a majority in number of Affected Creditors with Proven Claims, 
and two-thirds in value of the Proven Claims held by such Affected Creditors, in each case who 
vote (in person or by proxy) on the Plan at the Meeting.

“Remaining Post-Implementation Reserve Amount” has the meaning ascribed thereto in 
section 5.7(b) hereof.

“Restructuring Claim” means any right or claim of any Person that may be asserted or made in 
whole or in part against SFC, whether or not asserted or made, in connection with any 
indebtedness, liability or obligation of any kind arising out of the restructuring, termination, 
repudiation or disclaimer of any lease, contract, or other agreement or obligation on or after the 
Filing Date and whether such restructuring, termination, repudiation or disclaimer took place or 
takes place before or after the date of the Claims Procedure Order.

“Restructuring Transaction” means the transactions contemplated by this Plan (including any 
Alternative Sale Transaction that occurs pursuant to section 10.1 hereof).

“RSA” means the Restructuring Support Agreement executed as of March 30, 2012 by SFC, the 
Direct Subsidiaries and the Initial Consenting Noteholders, and subsequently executed or 
otherwise agreed to by the Early Consent Noteholders, as such Restructuring Support Agreement 
may be amended, restated and varied from time to time in accordance with its terms.

“Sanction Date” means the date that the Sanction Order is granted by the Court.

“Sanction Order” means the Order of the Court sanctioning and approving this Plan.

“Section 5.1(2) D&O Claim” means any D&O Claim that is not permitted to be compromised 
pursuant to section 5.1(2) of the CCAA, but only to the extent not so permitted, provided that 
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any D&O Claim that qualifies as a Non-Released D&O Claim or a Continuing Other D&O 
Claim shall not constitute a Section 5.1(2) D&O Claim.

“Settlement Trust” has the meaning ascribed thereto in section 11.1(a) hereof.

“Settlement Trust Order” means an order establishing the Settlement Trust in form and in 
substance satisfactory to Ernst & Young and counsel to the Ontario Class Action Plaintiffs, 
provided that such order shall also be acceptable to SFC (if occurring on or prior to the Plan 
Implementation Date), the Monitor and the Initial Consenting Noteholders, as applicable, to the 
extent, if any, that such order affects SFC, the Monitor or the Initial Consenting Noteholders, 
each acting reasonably.

“Settlement Trust” means a trust established in accordance with the terms of the Settlement 
Trust Order.

“SFC” has the meaning ascribed thereto in the recitals.

“SFC Advisors” means Bennett Jones LLP, Appleby Global Group, King & Wood Mallesons 
and Linklaters LLP, in their respective capacities as legal advisors to SFC, and Houlihan Lokey 
Howard & Zukin Capital, Inc., in its capacity as financial advisor to SFC.

“SFC Assets” means all of SFC’s right, title and interest in and to all of SFC’s properties, assets 
and rights of every kind and description (including all restricted and unrestricted cash, contracts, 
real property, receivables or other debts owed to SFC, Intellectual Property, SFC’s corporate 
name and all related marks, all of SFC’s ownership interests in the Subsidiaries (including all of 
the shares of the Direct Subsidiaries and any other Subsidiaries that are directly owned by SFC 
immediately prior to the Effective Time), all of SFC’s ownership interest in Greenheart and its 
subsidiaries, all SFC Intercompany Claims, any entitlement of SFC to any insurance proceeds 
and a right to the Remaining Post-Implementation Reserve Amount), other than the Excluded 
SFC Assets.

“SFC Barbados” means Sino-Forest International (Barbados) Corporation, a wholly-owned 
subsidiary of SFC established under the laws of Barbados.

“SFC Business” means the business operated by the SFC Companies.

“SFC Continuing Shareholder” means the Litigation Trustee or such other Person as may be 
agreed to by the Monitor and the Initial Consenting Noteholders.

“SFC Companies” means, collectively, SFC and all of the Subsidiaries, and “SFC Company” 
means any of them.

“SFC Escrow Co.” means the company to be incorporated as a wholly-owned subsidiary of SFC 
pursuant to section 6.3 hereof under the laws of the Cayman Islands or such other jurisdiction as 
agreed to by SFC, the Monitor and the Initial Consenting Noteholders.

“SFC Escrow Co. Share” has the meaning ascribed thereto in section 6.3 hereof.
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“SFC Intercompany Claim” means any amount owing to SFC by any Subsidiary or Greenheart 
and any claim by SFC against any Subsidiary or Greenheart.

“Subsidiaries” means all direct and indirect subsidiaries of SFC, other than (i) Greenheart and 
its direct and indirect subsidiaries and (ii) SFC Escrow Co., and “Subsidiary” means any one of 
the Subsidiaries.

“Subsidiary Intercompany Claim” means any Claim by any Subsidiary or Greenheart against 
SFC.

“Tax” or “Taxes” means any and all federal, provincial, municipal, local and foreign taxes, 
assessments, reassessments and other governmental charges, duties, impositions and liabilities 
including for greater certainty taxes based upon or measured by reference to income, gross 
receipts, profits, capital, transfer, land transfer, sales, goods and services, harmonized sales, use, 
value-added, excise, withholding, business, franchising, property, development, occupancy, 
employer health, payroll, employment, health, social services, education and social security 
taxes, all surtaxes, all customs duties and import and export taxes, all licence, franchise and 
registration fees and all employment insurance, health insurance and government pension plan 
premiums or contributions, together with all interest, penalties, fines and additions with respect 
to such amounts.

“Taxing Authorities” means any one of Her Majesty the Queen, Her Majesty the Queen in right 
of Canada, Her Majesty the Queen in right of any province or territory of Canada, the Canada 
Revenue Agency, any similar revenue or taxing authority of Canada and each and every province 
or territory of Canada and any political subdivision thereof, any similar revenue or taxing 
authority of the United States, the PRC, Hong Kong or other foreign state and any political 
subdivision thereof, and any Canadian, United States, Hong Kong, PRC or other government, 
regulatory authority, government department, agency, commission, bureau, minister, court, 
tribunal or body or regulation-making entity exercising taxing authority or power, and “Taxing 
Authority” means any one of the Taxing Authorities.

“Third Party Defendants” means any defendants to the Class Action Claims (present or future) 
other than SFC, the Subsidiaries, the Named Directors and Officers or the Trustees.

“Transfer Agent” means Computershare Limited (or a subsidiary or affiliate thereof) or such 
other transfer agent as Newco may appoint, with the prior written consent of the Monitor and the 
Initial Consenting Noteholders.

“Trustee Claims” means any rights or claims of the Trustees against SFC under the Note 
Indentures for compensation, fees, expenses, disbursements or advances, including reasonable 
legal fees and expenses, incurred or made by or on behalf of the Trustees before or after the Plan 
Implementation Date in connection with the performance of their respective duties under the 
Note Indentures or this Plan.

“Trustees” means, collectively, The Bank of New York Mellon in its capacity as trustee for the 
2013 Notes and the 2016 Notes, and Law Debenture Trust Company of New York in its capacity 
as trustee for the 2014 Notes and the 2017 Notes, and “Trustee” means either one of them.
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“Unaffected Claim” means any:

(a) Claim secured by the Administration Charge;

(b) Government Priority Claim;

(c) Employee Priority Claim;

(d) Lien Claim;

(e) any other Claim of any employee, former employee, Director or Officer of SFC in 
respect of wages, vacation pay, bonuses, termination pay, severance pay or other 
remuneration payable to such Person by SFC, other than any termination pay or 
severance pay payable by SFC to a Person who ceased to be an employee, 
Director or Officer of SFC prior to the date of this Plan;

(f) Trustee Claims; and

(g) any trade payables that were incurred by SFC (i) after the Filing Date but before 
the Plan Implementation Date; and (ii) in compliance with the Initial Order or 
other Order issued in the CCAA Proceeding.

“Unaffected Claims Reserve” means the cash reserve to be established by SFC on the Plan 
Implementation Date and maintained by the Monitor, in escrow, for the purpose of paying 
certain Unaffected Claims in accordance with section 4.2 hereof.

“Unaffected Creditor” means a Person who has an Unaffected Claim, but only in respect of and 
to the extent of such Unaffected Claim.

“Undeliverable Distribution” has the meaning ascribed thereto in section 5.4.

“Underwriters” means any underwriters of SFC that are named as defendants in the Class 
Action Claims, including for greater certainty Credit Suisse Securities (Canada), Inc., TD 
Securities Inc., Dundee Securities Corporation, RBC Dominion Securities Inc., Scotia Capital 
Inc., CIBC World Markets Inc., Merrill Lynch Canada Inc., Canaccord Financial Ltd., Maison 
Placements Canada Inc., Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce, Fenner 
& Smith Incorporated (successor by merger to Banc of America Securities LLC). 

“Unresolved Claim” means an Affected Creditor Claim in respect of which a Proof of Claim 
has been filed in a proper and timely manner in accordance with the Claims Procedure Order but 
that, as at any applicable time, has not been finally (i) determined to be a Proven Claim or (ii) 
disallowed in accordance with the Claims Procedure Order, the Meeting Order or any other 
Order.

“Unresolved Claims Escrow Agent” means SFC Escrow Co. or such other Person as may be 
agreed by SFC, the Monitor and the Initial Consenting Noteholders.
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“Unresolved Claims Reserve” means the reserve of Newco Shares, Newco Notes and Litigation 
Trust Interests, if any, to be established pursuant to sections 6.4(h)(ii) and 6.4(r) hereof in respect 
of Unresolved Claims as at the Plan Implementation Date, which reserve shall be held and 
maintained by the Unresolved Claims Escrow Agent, in escrow, for distribution in accordance 
with the Plan.  As at the Plan Implementation Date, the Unresolved Claims Reserve will consist 
of that amount of Newco Shares, Newco Notes and Litigation Trust Interests as is necessary to 
make any potential distributions under the Plan in respect of the following Unresolved Claims:  
(i) Class Action Indemnity Claims in an amount up to the Indemnified Noteholder Class Action 
Limit; (ii) Claims in respect of Defence Costs in the amount of $30 million or such other amount 
as may be agreed by the Monitor and the Initial Consenting Noteholders; and (iii) other Affected 
Creditor Claims that have been identified by the Monitor as Unresolved Claims in an amount up 
to $500,000 or such other amount as may be agreed by the Monitor and the Initial Consenting 
Noteholders.

“Website” means the website maintained by the Monitor in respect of the CCAA Proceeding 
pursuant to the Initial Order at the following web address: http://cfcanada.fticonsulting.com/sfc.

1.2 Certain Rules of Interpretation

For the purposes of the Plan:

(a) any reference in the Plan to an Order, agreement, contract, instrument, indenture, 
release, exhibit or other document means such Order, agreement, contract, 
instrument, indenture, release, exhibit or other document as it may have been or 
may be validly amended, modified or supplemented;

(b) the division of the Plan into “articles” and “sections” and the insertion of a table 
of contents are for convenience of reference only and do not affect the 
construction or interpretation of the Plan, nor are the descriptive headings of 
“articles” and “sections” intended as complete or accurate descriptions of the 
content thereof;

(c) unless the context otherwise requires, words importing the singular shall include 
the plural and vice versa, and words importing any gender shall include all 
genders;

(d) the words “includes” and “including” and similar terms of inclusion shall not, 
unless expressly modified by the words “only” or “solely”, be construed as terms 
of limitation, but rather shall mean “includes but is not limited to” and “including 
but not limited to”, so that references to included matters shall be regarded as 
illustrative without being either characterizing or exhaustive;

(e) unless otherwise specified, all references to time herein and in any document 
issued pursuant hereto mean local time in Toronto, Ontario and any reference to 
an event occurring on a Business Day shall mean prior to 5:00 p.m. (Toronto 
time) on such Business Day;
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(f) unless otherwise specified, time periods within or following which any payment is 
to be made or act is to be done shall be calculated by excluding the day on which 
the period commences and including the day on which the period ends and by 
extending the period to the next succeeding Business Day if the last day of the 
period is not a Business Day;

(g) unless otherwise provided, any reference to a statute or other enactment of 
parliament or a legislature includes all regulations made thereunder, all 
amendments to or re-enactments of such statute or regulations in force from time 
to time, and, if applicable, any statute or regulation that supplements or 
supersedes such statute or regulation; and

(h) references to a specified “article” or “section” shall, unless something in the 
subject matter or context is inconsistent therewith, be construed as references to 
that specified article or section of the Plan, whereas the terms “the Plan”, 
“hereof”, “herein”, “hereto”, “hereunder” and similar expressions shall be deemed 
to refer generally to the Plan and not to any particular “article”, “section” or other 
portion of the Plan and include any documents supplemental hereto.

1.3 Currency

For the purposes of this Plan, all amounts shall be denominated in Canadian dollars and 
all payments and distributions to be made in cash shall be made in Canadian dollars.  Any 
Claims or other amounts denominated in a foreign currency shall be converted to Canadian 
dollars at the Reuters closing rate on the Filing Date.

1.4 Successors and Assigns

The Plan shall be binding upon and shall enure to the benefit of the heirs, administrators, 
executors, legal personal representatives, successors and assigns of any Person named or referred 
to in the Plan.

1.5 Governing Law

The Plan shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the federal laws of Canada applicable therein.  All questions as to the 
interpretation of or application of the Plan and all proceedings taken in connection with the Plan 
and its provisions shall be subject to the jurisdiction of the Court.

1.6 Schedule “A”

Schedule “A” to the Plan is incorporated by reference into the Plan and forms part of the 
Plan.
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ARTICLE 2
PURPOSE AND EFFECT OF THE PLAN

2.1 Purpose

The purpose of the Plan is:

(a) to effect a full, final and irrevocable compromise, release, discharge, cancellation 
and bar of all Affected Claims;

(b) to effect the distribution of the consideration provided for herein in respect of 
Proven Claims;

(c) to transfer ownership of the SFC Business to Newco and then from Newco to 
Newco II, in each case free and clear of all claims against SFC and certain related 
claims against the Subsidiaries, so as to enable the SFC Business to continue on a 
viable, going concern basis; and

(d) to allow Affected Creditors and Noteholder Class Action Claimants to benefit 
from contingent value that may be derived from litigation claims to be advanced 
by the Litigation Trustee.

The Plan is put forward in the expectation that the Persons with an economic interest in SFC, 
when considered as a whole, will derive a greater benefit from the implementation of the Plan 
and the continuation of the SFC Business as a going concern than would result from a 
bankruptcy or liquidation of SFC.

2.2 Claims Affected

The Plan provides for, among other things, the full, final and irrevocable compromise, 
release, discharge, cancellation and bar of Affected Claims and effectuates the restructuring of 
SFC.  The Plan will become effective at the Effective Time on the Plan Implementation Date, 
other than such matters occurring on the Equity Cancellation Date (if the Equity Cancellation 
date does not occur on the Plan Implementation Date) which will occur and be effective on such 
date, and the Plan shall be binding on and enure to the benefit of SFC, the Subsidiaries, Newco, 
Newco II, SFC Escrow Co., any Person having an Affected Claim, the Directors and Officers of 
SFC and all other Persons named or referred to in, or subject to, the Plan, as and to the extent 
provided for in the Plan.

2.3 Unaffected Claims against SFC Not Affected

Any amounts properly owing by SFC in respect of Unaffected Claims will be satisfied in 
accordance with section 4.2 hereof.  Consistent with the foregoing, all liabilities of the Released 
Parties in respect of Unaffected Claims (other than the obligation of SFC to satisfy such 
Unaffected Claims in accordance with section 4.2 hereof) will be fully, finally, irrevocably and
forever compromised, released, discharged, cancelled and barred pursuant to Article 7 hereof.  
Nothing in the Plan shall affect SFC’s rights and defences, both legal and equitable, with respect 
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to any Unaffected Claims, including all rights with respect to legal and equitable defences or 
entitlements to set-offs or recoupments against such Unaffected Claims.

2.4 Insurance

(a) Subject to the terms of this section 2.4, nothing in this Plan shall prejudice, 
compromise, release, discharge, cancel, bar or otherwise affect any right, 
entitlement or claim of any Person against SFC or any Director or Officer, or any 
insurer, in respect of an Insurance Policy or the proceeds thereof. 

(b) Nothing in this Plan shall prejudice, compromise, release or otherwise affect any 
right or defence of any such insurer in respect of any such Insurance Policy.  
Furthermore, nothing in this Plan shall prejudice, compromise, release or 
otherwise affect (i)  any right of subrogation any such insurer may have against 
any Person, including against any Director or Officer in the event of a 
determination of fraud against SFC or any Director or Officer in respect of whom 
such a determination is specifically made, and /or (ii)  the ability of such insurer 
to claim repayment of Defense Costs (as defined in any such policy) from SFC 
and/or any Director or Officer in the event that the party from whom repayment is 
sought is  not  entitled to coverage under the terms and conditions of any such 
Insurance Policy  

(c) Notwithstanding anything herein (including section 2.4(b) and the releases and 
injunctions set forth in Article 7 hereof), but subject to section 2.4(d) hereof, all 
Insured Claims shall be deemed to remain outstanding and are not released 
following the Plan Implementation Date, but recovery as against SFC and the 
Named Directors and Officers is limited only to proceeds of Insurance Policies 
that are available to pay such Insured Claims, either by way of judgment or 
settlement.  SFC and the Directors or Officers shall make all reasonable efforts to 
meet all obligations under the Insurance Policies.  The insurers agree and 
acknowledge that they shall be obliged to pay any Loss payable pursuant to the 
terms and conditions of their respective Insurance Policies  notwithstanding the 
releases granted to SFC and the Named Directors and Officers under this Plan, 
and that they shall not rely on any provisions of the Insurance Policies to argue, or 
otherwise assert, that such releases excuse them from, or relieve them of, the 
obligation to pay Loss that otherwise would be payable under the terms of the 
Insurance Policies. For greater certainty, the insurers agree and consent to a direct 
right of action against the insurers, or any of them, in favour of any plaintiff who 
or which has (a) negotiated a settlement of any Claim covered under any of the 
Insurance Policies, which settlement has been consented to in writing by the 
insurers or such of them as may be required or (b) obtained a final judgment  
against one or more of SFC and/or the Directors or Officers which such plaintiff 
asserts, in whole or in part, represents Loss covered under the Insurance Policies, 
notwithstanding that such plaintiff is not a named insured under the Insurance 
Policies and that neither SFC nor the Directors or Officers are parties to such 
action. 
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(d) Notwithstanding anything in this section 2.4, from and after the Plan 
Implementation Date, any Person having an Insured Claim shall, as against SFC 
and the Named Directors and Officers, be irrevocably limited to recovery solely 
from the proceeds of the Insurance Policies paid or payable on behalf of SFC or 
its Directors or Officers, and Persons with any Insured Claims shall have no right 
to, and shall not, directly or indirectly, make any claim or seek any recoveries 
from SFC, any of the Named Directors and Officers, any of the Subsidiaries, 
Newco or Newco II, other than enforcing such Person's rights to be paid from the 
proceeds of an Insurance Policy by the applicable insurer(s), and this section 
2.4(d) may be relied upon and raised or pled by SFC, Newco, Newco II, any 
Subsidiary and any Named Director and Officer in defence or estoppel of or to 
enjoin any claim, action or proceeding brought in contravention of this section

2.5 Claims Procedure Order

For greater certainty, nothing in this Plan revives or restores any right or claim of any 
kind that is barred or extinguished pursuant to the terms of the Claims Procedure Order, provided 
that nothing in this Plan, the Claims Procedure Order or any other Order compromises, releases, 
discharges, cancels or bars any claim against any Person for fraud or criminal conduct, regardless 
of whether or not any such claim has been asserted to date.

ARTICLE 3
CLASSIFICATION, VOTING AND RELATED MATTERS

3.1 Claims Procedure

The procedure for determining the validity and quantum of the Affected Claims shall be 
governed by the Claims Procedure Order, the Meeting Order, the CCAA, the Plan and any other 
Order, as applicable.  SFC, the Monitor and any other creditor in respect of its own Claim, shall 
have the right to seek the assistance of the Court in valuing any Claim, whether for voting or 
distribution purposes, if required, and to ascertain the result of any vote on the Plan.

3.2 Classification

(a) The Affected Creditors shall constitute a single class, the “Affected Creditors 
Class”, for the purposes of considering and voting on the Plan.

(b) The Equity Claimants shall constitute a single class, separate from the Affected 
Creditors Class, but shall not, and shall have no right to, attend the Meeting or 
vote on the Plan in such capacity.

3.3 Unaffected Creditors

No Unaffected Creditor, in respect of an Unaffected Claim, shall:

(a) be entitled to vote on the Plan;

(b) be entitled to attend the Meeting; or
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(c) receive any entitlements under this Plan in respect of such Unaffected Creditor’s 
Unaffected Claims (other than its right to have its Unaffected Claim addressed in 
accordance with section 4.2 hereof).

3.4 Creditors’ Meeting

The Meeting shall be held in accordance with the Plan, the Meeting Order and any further 
Order of the Court.  The only Persons entitled to attend and vote on the Plan at the Meeting are 
those specified in the Meeting Order.

3.5 Approval by Creditors

In order to be approved, the Plan must receive the affirmative vote of the Required 
Majority of the Affected Creditors Class.

ARTICLE 4
DISTRIBUTIONS, PAYMENTS AND TREATMENT OF CLAIMS

4.1 Affected Creditors

All Affected Creditor Claims shall be fully, finally, irrevocably and forever 
compromised, released, discharged, cancelled and barred on the Plan Implementation Date.  
Each Affected Creditor that has a Proven Claim shall be entitled to receive the following in 
accordance with the Plan:

(a) such Affected Creditor’s Pro-Rata number of the Newco Shares to be issued by 
Newco from the Affected Creditors Equity Sub-Pool in accordance with the Plan;

(b) such Affected Creditor’s Pro-Rata amount of the Newco Notes to be issued by 
Newco in accordance with the Plan; and

(c) such Affected Creditor’s Pro-Rata share of the Litigation Trust Interests to be 
allocated to the Affected Creditors in accordance with 4.11 hereof and the terms 
of the Litigation Trust.

From and after the Plan Implementation Date, each Affected Creditor, in such capacity, shall 
have no rights as against SFC in respect of its Affected Creditor Claim.

4.2 Unaffected Creditors

Each Unaffected Claim that is finally determined as such, as to status and amount, and 
that is finally determined to be valid and enforceable against SFC, in each case in accordance 
with the Claims Procedure Order or other Order:

(a) subject to sections 4.2(b) and 4.2(c) hereof, shall be paid in full from the 
Unaffected Claims Reserve and limited to recovery against the Unaffected Claims 
Reserve, and Persons with Unaffected Claims shall have no right to, and shall not, 
make any claim or seek any recoveries from any Person in respect of Unaffected 
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Claims, other than enforcing such Person’s right against SFC to be paid from the 
Unaffected Claims Reserve;

(b) in the case of Claims secured by the Administration Charge:

(i) if billed or invoiced to SFC prior to the Plan Implementation Date, such 
Claims shall be paid by SFC in accordance with section 6.4(d) hereof; and

(ii) if billed or invoiced to SFC on or after the Plan Implementation Date, such 
Claims shall be paid from the Administration Charge Reserve, and all such 
Claims shall be limited to recovery against the Administration Charge 
Reserve, and any Person with such Claims shall have no right to, and shall 
not, make any claim or seek any recoveries from any Person in respect of 
such Claims, other than enforcing such Person’s right against the 
Administration Charge Reserve; and

(c) in the case of Lien Claims:

(i) at the election of the Initial Consenting Noteholders, and with the consent 
of the Monitor, SFC shall satisfy such Lien Claim by the return of the 
applicable property of SFC that is secured as collateral for such Lien 
Claim, and the applicable Lien Claimant shall be limited to its recovery 
against such secured property in respect of such Lien Claim.

(ii) if the Initial Consenting Noteholders do not elect to satisfy such Lien 
Claim by the return of the applicable secured property: (A) SFC shall 
repay the Lien Claim in full in cash on the Plan Implementation Date; and 
(B) the security held by the applicable Lien Claimant over the property of 
SFC shall be fully, finally, irrevocably and forever released, discharged, 
cancelled and barred; and

(iii) upon the satisfaction of a Lien Claim in accordance with sections 4.2(c)(i)
or 4.2(c)(ii) hereof, such Lien Claims shall be fully, finally, irrevocably 
and forever released, discharged, cancelled and barred.

4.3 Early Consent Noteholders

As additional consideration for the compromise, release, discharge, cancellation and bar 
of the Affected Creditor Claims in respect of its Notes, each Early Consent Noteholder shall 
receive (in addition to the consideration it is entitled to receive in accordance with section 4.1
hereof) its Pro-Rata number of the Newco Shares to be issued by Newco from the Early Consent 
Equity Sub-Pool in accordance with the Plan.

4.4 Noteholder Class Action Claimants 

(a) All Noteholder Class Action Claims against SFC, the Subsidiaries or the Named 
Directors or Officers (other than any Noteholder Class Action Claims against the 
Named Directors or Officers that are Section 5.1(2) D&O Claims, Conspiracy 
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Claims or Non-Released D&O Claims) shall be fully, finally, irrevocably and 
forever compromised, released, discharged, cancelled and barred without 
consideration as against all said Persons on the Plan Implementation Date.  
Subject to section 4.4(f) hereof, Noteholder Class Action Claimants shall not 
receive any consideration or distributions under the Plan in respect of their 
Noteholder Class Action Claims.  Noteholder Class Action Claimants shall not be 
entitled to attend or to vote on the Plan at the Meeting in respect of their 
Noteholder Class Action Claims.

(b) Notwithstanding anything to the contrary in section 4.4(a), Noteholder Class 
Action Claims as against the Third Party Defendants (x) are not compromised, 
discharged, released, cancelled or barred, (y) shall be permitted to continue as 
against the Third Party Defendants and (z) shall not be limited or restricted by this 
Plan in any manner as to quantum or otherwise (including any collection or 
recovery for such Noteholder Class Action Claims that relates to any liability of 
the Third Party Defendants for any alleged liability of SFC), provided that:

(i) in accordance with the releases set forth in Article 7 hereof, the collective 
aggregate amount of all rights and claims asserted or that may be asserted 
against the Third Party Defendants in respect of any such Noteholder 
Class Action Claims for which any such Persons in each case have a valid 
and enforceable Class Action Indemnity Claim against SFC (the 
“Indemnified Noteholder Class Action Claims”) shall not exceed, in the 
aggregate, the Indemnified Noteholder Class Action Limit, and in 
accordance with section 7.3 hereof, all Persons shall be permanently and 
forever barred, estopped, stayed and enjoined, on and after the Effective 
Time, from seeking to enforce any liability in respect of the Indemnified 
Noteholder Class Action Claims that exceeds the Indemnified Noteholder 
Class Action Limit; 

(ii) subject to section 4.4(g), any Class Action Indemnity Claims against SFC 
by the Third Party Defendants in respect of the Indemnified Noteholder 
Class Action Claims shall be treated as Affected Creditor Claims against 
SFC, but only to the extent that any such Class Action Indemnity Claims 
that are determined to be properly indemnified by SFC, enforceable
against SFC and are not barred or extinguished by the Claims Procedure 
Order, and further provided that the aggregate liability of SFC in respect 
of all such Class Action Indemnity Claims shall be limited to the lesser of: 
(A) the actual aggregate liability of the Third Party Defendants pursuant to 
any final judgment, settlement or other binding resolution in respect of the 
Indemnified Noteholder Class Action Claims; and (B) the Indemnified 
Noteholder Class Action Limit; and

(iii) for greater certainty, in the event that any Third Party Defendant is found 
to be liable for or agrees to a settlement in respect of a Noteholder Class 
Action Claim (other than a Noteholder Class Action Claim for fraud or 
criminal conduct) and such amounts are paid by or on behalf of the 
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applicable Third Party Defendant, then the amount of the Indemnified 
Noteholder Class Action Limit applicable to the remaining Third Party 
Defendants shall be reduced by the amount paid in respect of such 
Noteholder Class Action Claim, as applicable.

(c) Subject to section 7.1(o), the Claims of the Underwriters for indemnification in 
respect of any Noteholder Class Action Claims (other than Noteholder Class 
Action Claims against the Underwriters for fraud or criminal conduct) shall, for 
purposes of the Plan, be deemed to be valid and enforceable Class Action 
Indemnity Claims against SFC (as limited pursuant to section 4.4(b) hereof), 
provided that: (i) the Underwriters shall not be entitled to receive any distributions 
of any kind under the Plan in respect of such Claims; (ii) such Claims shall be 
fully, finally, irrevocably and forever compromised, released, discharged, 
cancelled and barred on the Plan Implementation Date; and (iii) the amount of 
such Claims shall not affect the calculation of any Pro-Rata entitlements of the 
Affected Creditors under this Plan.  For greater certainty, to the extent of any 
conflict with respect to the Underwriters between section 4.4(e) hereof and this 
section 4.4(c), this section 4.4(c) shall prevail.

(d) Subject to section 7.1(m), any and all indemnification rights and entitlements of 
Ernst & Young at common law and any and all indemnification agreements 
between Ernst & Young and SFC shall be deemed to be valid and enforceable in 
accordance with their terms for the purpose of determining whether the Claims of 
Ernst & Young for indemnification in respect of Noteholder Class Action Claims 
are valid and enforceable within the meaning of section 4.4(b) hereof.  With 
respect to Claims of Ernst & Young for indemnification in respect of Noteholder 
Class Action Claims that are valid and enforceable: (i) Ernst & Young shall not be 
entitled to receive any distributions of any kind under the Plan in respect of such 
Claims; (ii) such Claims shall be fully, finally, irrevocably and forever 
compromised, released, discharged, cancelled and barred on the Plan 
Implementation Date; and (iii) the amount of such Claims shall not affect the 
calculation of any Pro-Rata entitlements of the Affected Creditors under this Plan.

(e) Subject to section 7.1(n), any and all indemnification rights and entitlements of 
the Named Third Party Defendants at common law and any and all 
indemnification agreements between the Named Third Party Defendants and SFC 
shall be deemed to be valid and enforceable in accordance with their terms for the 
purpose of determining whether the Claims of the Named Third Party Defendants 
for indemnification in respect of Noteholder Class Action Claims are valid and 
enforceable within the meaning of section 4.4(b) hereof.  With respect to Claims 
of the Named Third Party Defendants for indemnification in respect of 
Noteholder Class Action Claims that are valid and enforceable: (i) the Named 
Third Party Defendants shall not be entitled to receive any distributions of any 
kind under the Plan in respect of such Claims; (ii) such Claims shall be fully, 
finally, irrevocably and forever compromised, released, discharged, cancelled and 
barred on the Plan Implementation Date; and (iii) the amount of such Claims shall 
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not affect the calculation of any Pro-Rata entitlements of the Affected Creditors 
under this Plan.

(f) Each Noteholder Class Action Claimant shall be entitled to receive its share of the 
Litigation Trust Interests to be allocated to Noteholder Class Action Claimants in 
accordance with the terms of the Litigation Trust and section 4.11 hereof, as such 
Noteholder Class Action Claimant’s share is determined by the applicable Class 
Action Court.

(g) Nothing in this Plan impairs, affects or limits in any way the ability of SFC, the 
Monitor or the Initial Consenting Noteholders to seek or obtain an Order, whether 
before or after the Plan Implementation Date, directing that Class Action 
Indemnity Claims in respect of Noteholder Class Action Claims or any other 
Claims of the Third Party Defendants should receive the same or similar treatment 
as is afforded to Class Action Indemnity Claims in respect of Equity Claims under 
the terms of this Plan.

4.5 Equity Claimants

All Equity Claims shall be fully, finally, irrevocably and forever compromised, released, 
discharged, cancelled and barred on the Plan Implementation Date.  Equity Claimants shall not 
receive any consideration or distributions under the Plan and shall not be entitled to vote on the 
Plan at the Meeting.

4.6 Claims of the Trustees and Noteholders

For purposes of this Plan, all claims filed by the Trustees in respect of the Noteholder 
Claims (other than any Trustee Claims) shall be treated as provided in section 4.1 and the 
Trustees and the Noteholders shall have no other entitlements in respect of the guarantees and 
share pledges that have been provided by the Subsidiaries, or any of them, all of which shall be 
fully, finally, irrevocably and forever compromised, released, discharged, cancelled and barred 
on the Plan Implementation Date as against the Subsidiaries pursuant to Article 7 hereof.

4.7 Claims of the Third Party Defendants

For purposes of this Plan, all claims filed by the Third Party Defendants against SFC 
and/or any of its Subsidiaries shall be treated as follows:

(a) all such claims against the Subsidiaries shall be fully, finally, irrevocably and 
forever compromised, released, discharged, cancelled and barred on the Plan 
Implementation Date in accordance with Article 7 hereof;

(b) all such claims against SFC that are Class Action Indemnity Claims in respect of 
Indemnified Noteholder Class Action Claims shall be treated as set out in section 
4.4(b)(ii) hereof;

(c) all such claims against SFC for indemnification of Defence Costs shall be treated 
in accordance with section 4.8 hereof; and
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(d) all other claims shall be treated as Equity Claims.

4.8 Defence Costs

All Claims against SFC for indemnification of defence costs incurred by any Person 
(other than a Named Director or Officer) in connection with defending against Shareholder 
Claims (as defined in the Equity Claims Order), Noteholder Class Action Claims or any other 
claims of any kind relating to SFC or the Subsidiaries (“Defence Costs”) shall be treated as 
follows:

(a) as Equity Claims to the extent they are determined to be Equity Claims under any 
Order; and

(b) as Affected Creditor Claims to the extent that they are not determined to be 
Equity Claims under any Order, provided that:

(i) if such Defence Costs were incurred in respect of a claim against the 
applicable Person that has been successfully defended and the Claim for 
such Defence Costs is otherwise valid and enforceable against SFC, the 
Claim for such Defence Costs shall be treated as a Proven Claim, provided 
that if such Claim for Defence Costs is a Class Action Indemnity Claim of 
a Third Party Defendant against SFC in respect of any Indemnified 
Noteholder Class Action Claim, such Claim for Defence Costs shall be 
treated in the manner set forth in section 4.4(b)(ii) hereof;

(ii) if such Defence Costs were incurred in respect of a claim against the 
applicable Person that has not been successfully defended or such Defence 
Costs are determined not to be valid and enforceable against SFC, the 
Claim for such Defence Costs shall be disallowed and no consideration 
will be payable in respect thereof under the Plan; and

(iii) until any such Claim for Defence Costs is determined to be either a Claim 
within section 4.8(b)(i) or a Claim within section 4.8(b)(ii), such Claim 
shall be treated as an Unresolved Claim,

provided that nothing in this Plan impairs, affects or limits in any way the ability of SFC, the 
Monitor or the Initial Consenting Noteholders to seek an Order that Claims against SFC for 
indemnification of any Defence Costs should receive the same or similar treatment as is afforded 
to Equity Claims under the terms of this Plan.

4.9 D&O Claims

(a) All D&O Claims against the Named Directors and Officers (other than Section 
5.1(2) D&O Claims, Conspiracy Claims and Non-Released D&O Claims) shall be 
fully, finally, irrevocably and forever compromised, released, discharged, 
cancelled and barred without consideration on the Plan Implementation Date.
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(b) All D&O Claims against the Other Directors and/or Officers shall not be 
compromised, released, discharged, cancelled or barred by this Plan and shall be 
permitted to continue as against the applicable Other Directors and/or Officers 
(the “Continuing Other D&O Claims”), provided that any Indemnified 
Noteholder Class Action Claims against the Other Directors and/or Officers shall 
be limited as described in section 4.4(b)(i) hereof.

(c) All D&O Indemnity Claims and any other rights or claims for indemnification 
held by the Named Directors and Officers shall be deemed to have no value and 
shall be fully, finally, irrevocably and forever compromised, released, discharged, 
cancelled and barred without consideration on the Plan Implementation Date.

(d) All D&O Indemnity Claims and any other rights or claims for indemnification 
held by the Other Directors and/or Officers shall be deemed to have no value and 
shall be fully, finally, irrevocably and forever compromised, released, discharged, 
cancelled and barred without consideration on the Plan Implementation Date, 
except that: (i) any such D&O Indemnity Claims for Defence Costs shall be 
treated in accordance with section 4.8 hereof; and (ii) any Class Action Indemnity 
Claim of an Other Director and/or Officer against SFC in respect of the 
Indemnified Noteholder Class Action Claims shall be treated in the manner set 
forth in section 4.4(b)(ii) hereof.

(e) All Section 5.1(2) D&O Claims and all Conspiracy Claims shall not be 
compromised, released, discharged, cancelled or barred by this Plan, provided that 
any Section 5.1(2) D&O Claims against Named Directors and Officers and any 
Conspiracy Claims against Named Directors and Officers shall be limited to 
recovery from any insurance proceeds payable in respect of such Section 5.1(2) 
D&O Claims or Conspiracy Claims, as applicable, pursuant to the Insurance 
Policies, and Persons with any such Section 5.1(2) D&O Claims against Named 
Directors and Officers or Conspiracy Claims against Named Directors and 
Officers shall have no right to, and shall not, make any claim or seek any 
recoveries from any Person (including SFC, any of the Subsidiaries, Newco or 
Newco II), other than enforcing such Persons’ rights to be paid from the proceeds 
of an Insurance Policy by the applicable insurer(s).

(f) All D&O Claims against the Directors and Officers of SFC or the Subsidiaries for 
fraud or criminal conduct shall not be compromised, discharged, released, 
cancelled or barred by this Plan and shall be permitted to continue as against all 
applicable Directors and Officers (“Non-Released D&O Claims”).

(g) Notwithstanding anything to the contrary herein, from and after the Plan 
Implementation Date, a Person may only commence an action for a Non-Released 
D&O Claim against a Named Director or Officer if such Person has first obtained 
(i) the consent of the Monitor or (ii) leave of the Court on notice to the applicable 
Directors and Officers, SFC, the Monitor, the Initial Consenting Noteholders and 
any applicable insurers.  For the avoidance of doubt, the foregoing requirement 
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for the consent of the Monitor or leave of the Court shall not apply to any Non-
Released D&O Claim that is asserted against an Other Director and/or Officer.

4.10 Intercompany Claims

All SFC Intercompany Claims (other than those transferred to SFC Barbados pursuant to 
section 6.4(j) hereof or set-off pursuant to section 6.4(l) hereof) shall be deemed to be assigned 
by SFC to Newco on the Plan Implementation Date pursuant to section 6.4(m) hereof, and shall 
then be deemed to be assigned by Newco to Newco II pursuant to section 6.4(x) hereof.  The 
obligations of SFC to the applicable Subsidiaries and Greenheart in respect of all Subsidiary 
Intercompany Claims (other than those set-off pursuant to section 6.4(l) hereof) shall be assumed 
by Newco on the Plan Implementation Date pursuant to 6.4(m) hereof, and then shall be assumed 
by Newco II pursuant to section 6.4(x) hereof.  Notwithstanding anything to the contrary herein, 
Newco II shall be liable to the applicable Subsidiaries and Greenheart for such Subsidiary 
Intercompany Claims and SFC shall be released from such Subsidiary Intercompany Claims 
from and after the Plan Implementation Date, and the applicable Subsidiaries and Greenheart 
shall be liable to Newco II for such SFC Intercompany Claims from and after the Plan 
Implementation Date.  For greater certainty, nothing in this Plan affects any rights or claims as 
between any of the Subsidiaries, Greenheart and Greenheart’s direct and indirect subsidiaries.

4.11 Entitlement to Litigation Trust Interests

(a) The Litigation Trust Interests to be created in accordance with this Plan and the 
Litigation Trust shall be allocated as follows:

(i) the Affected Creditors shall be collectively entitled to 75% of such 
Litigation Trust Interests; and

(ii) the Noteholder Class Action Claimants shall be collectively entitled to 
25% of such Litigation Trust Interests, 

which allocations shall occur at the times and in the manner set forth in section 
6.4 hereof and shall be recorded by the Litigation Trustee in its registry of 
Litigation Trust Interests.

(b) Notwithstanding anything to the contrary in section 4.11(a) hereof, if any of the 
Noteholder Class Action Claims against any of the Third Party Defendants are 
finally resolved (whether by final judgment, settlement or any other binding 
means of resolution) within two years of the Plan Implementation Date, then the 
Litigation Trust Interests to which the applicable Noteholder Class Action 
Claimants would otherwise have been entitled in respect of such Noteholder Class 
Action Claims pursuant to section 4.11(a)(ii) hereof (based on the amount of such 
resolved Noteholder Class Action Claims in proportion to all Noteholder Class 
Action Claims in existence as of the Claims Bar Date) shall be fully, finally, 
irrevocably and forever cancelled.
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4.12 Litigation Trust Claims

(a) At any time prior to the Plan Implementation Date, SFC and the Initial 
Consenting Noteholders may agree to exclude one or more Causes of Action from 
the Litigation Trust Claims and/or to specify that any Causes of Action against a 
specified Person will not constitute Litigation Trust Claims (“Excluded 
Litigation Trust Claims”), in which case, any such Causes of Action shall not be 
transferred to the Litigation Trust on the Plan Implementation Date.  Any such 
Excluded Litigation Trust Claims shall be fully, finally, irrevocably and forever 
compromised, released, discharged, cancelled and barred on the Plan 
Implementation Date in accordance with Article 7 hereof.  All Affected Creditors 
shall be deemed to consent to such treatment of Excluded Litigation Trust Claims 
pursuant to this section 4.12(a).

(b) All Causes of Action against the Underwriters by (i) SFC or (ii) the Trustees (on 
behalf of the Noteholders) shall be deemed to be Excluded Litigation Trust 
Claims that are fully, finally, irrevocably and forever compromised, released, 
discharged, cancelled and barred on the Plan Implementation Date in accordance 
with Article 7 hereof, provided that, unless otherwise agreed by SFC and the 
Initial Consenting Noteholders prior to the Plan Implementation Date in 
accordance with section 4.12(a) hereof, any such Causes of Action for fraud or 
criminal conduct shall not constitute Excluded Litigation Trust Claims and shall 
be transferred to the Litigation Trust in accordance with section 6.4(o) hereof.

(c) At any time from and after the Plan Implementation Date, and subject to the prior 
consent of the Initial Consenting Noteholders and the terms of the Litigation Trust 
Agreement, the Litigation Trustee shall have the right to seek and obtain an order 
from any court of competent jurisdiction, including an Order of the Court in the 
CCAA or otherwise, that gives effect to any releases of any Litigation Trust 
Claims agreed to by the Litigation Trustee in accordance with the Litigation Trust 
Agreement, including a release that fully, finally, irrevocably and forever 
compromises, releases, discharges, cancels and bars the applicable Litigation 
Trust Claims as if they were Excluded Litigation Trust Claims released in 
accordance with Article 7 hereof.  All Affected Creditors shall be deemed to 
consent to any such treatment of any Litigation Trust Claims pursuant to this 
section 4.12(b).

4.13 Multiple Affected Claims

On the Plan Implementation Date, any and all liabilities for and guarantees and 
indemnities of the payment or performance of any Affected Claim, Unaffected Claim, Section 
5.1(2) D&O Claim, Conspiracy Claim, Continuing Other D&O Claim or Non-Released D&O 
Claim by any of the Subsidiaries, and any purported liability for the payment or performance of 
such Affected Claim, Unaffected Claim, Section 5.1(2) D&O Claim, Conspiracy Claim, 
Continuing Other D&O Claim or Non-Released D&O Claim by Newco or Newco II, will be 
deemed eliminated and cancelled, and no Person shall have any rights whatsoever to pursue or 
enforce any such liabilities for or guarantees or indemnities of the payment or performance of 
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any such Affected Claim, Unaffected Claim, Section 5.1(2) D&O Claim, Conspiracy Claim, 
Continuing Other D&O Claim or Non-Released D&O Claim against any Subsidiary, Newco or 
Newco II.

4.14 Interest

Subject to section 12.4 hereof, no holder of an Affected Claim shall be entitled to interest 
accruing on or after the Filing Date.

4.15 Existing Shares

Holders of Existing Shares and Equity Interests shall not receive any consideration or 
distributions under the Plan in respect thereof and shall not be entitled to vote on the Plan at the 
Meeting.  Unless otherwise agreed between the Monitor, SFC and the Initial Consenting 
Noteholders, all Existing Shares and Equity Interests shall be fully, finally and irrevocably 
cancelled in accordance with and at the time specified in section 6.5 hereof.

4.16 Canadian Exempt Plans

If an Affected Creditor is a trust governed by a plan which is exempt from tax under Part 
I of the Canadian Tax Act (including, for example, a registered retirement savings plan), such 
Affected Creditor may make arrangements with Newco (if Newco so agrees) and the Litigation 
Trustee (if the Litigation Trustee so agrees) to have the Newco Shares, Newco Notes and 
Litigation Trust Interests to which it is entitled under this Plan directed to (or in the case of 
Litigation Trust Interests, registered in the name of ) an affiliate of such Affected Creditor or the 
annuitant or controlling person of the governing tax-deferred plan.

ARTICLE 5
DISTRIBUTION MECHANICS

5.1 Letters of Instruction

In order to issue (i) Newco Shares and Newco Notes to Ordinary Affected Creditors and 
(ii) Newco Shares to Early Consent Noteholders, the following steps will be taken:

(a) with respect to Ordinary Affected Creditors with Proven Claims or Unresolved 
Claims:

(i) on the next Business Day following the Distribution Record Date, the 
Monitor shall send blank Letters of Instruction by prepaid first class mail, 
courier, email or facsimile to each such Ordinary Affected Creditor to the 
address of each such Ordinary Affected Creditor (as specified in the 
applicable Proof of Claim) as of the Distribution Record Date, or as 
evidenced by any assignment or transfer in accordance with section 5.10;

(ii) each such Ordinary Affected Creditor shall deliver to the Monitor a duly 
completed and executed Letter of Instruction that must be received by the 
Monitor on or before the date that is seven (7) Business Days after the 
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Distribution Record Date or such other date as the Monitor may 
determine; and

(iii) any such Ordinary Affected Creditor that does not return a Letter of 
Instruction to the Monitor in accordance with section 5.1(a)(ii) shall be 
deemed to have requested that such Ordinary Affected Creditor’s Newco 
Shares and Newco Notes be registered or distributed, as applicable, in 
accordance with the information set out in such Ordinary Affected 
Creditor’s Proof of Claim; and

(b) with respect to Early Consent Noteholders:

(i) on the next Business Day following the Distribution Record Date the 
Monitor shall send blank Letters of Instruction by prepaid first class mail, 
courier, email or facsimile to each Early Consent Noteholder to the 
address of each such Early Consent Noteholder as confirmed by the 
Monitor on or before the Distribution Record Date;

(ii) each Early Consent Noteholder shall deliver to the Monitor a duly 
completed and executed Letter of Instruction that must be received by the 
Monitor on or before the date that is seven (7) Business Days after the 
Distribution Record Date or such other date as the Monitor may 
determine; and

(iii) any such Early Consent Noteholder that does not return a Letter of 
Instruction to the Monitor in accordance with section 5.1(b)(ii) shall be 
deemed to have requested that such Early Consent Noteholder’s Newco 
Shares be distributed or registered, as applicable, in accordance with 
information confirmed by the Monitor on or before the Distribution 
Record Date.

5.2 Distribution Mechanics with respect to Newco Shares and Newco Notes

(a) To effect distributions of Newco Shares and Newco Notes, the Monitor shall 
deliver a direction at least two (2) Business Days prior to the Initial Distribution 
Date to Newco or its agent, as applicable, directing Newco or its agent, as 
applicable, to issue on such Initial Distribution Date or subsequent Distribution 
Date: 

(i) in respect of the Ordinary Affected Creditors with Proven Claims: 

(A) the number of Newco Shares that each such Ordinary Affected 
Creditor is entitled to receive in accordance with section 4.1(a)
hereof; and

(B) the amount of Newco Notes that each such Ordinary Affected 
Creditor is entitled to receive in accordance with section 4.1(b)
hereof, 
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all of which Newco Shares and Newco Notes shall be issued to such 
Ordinary Affected Creditors and distributed in accordance with this 
Article 5;

(ii) in respect of the Ordinary Affected Creditors with Unresolved Claims:

(A) the number of Newco Shares that each such Ordinary Affected 
Creditor would have been entitled to receive in accordance with 
section 4.1(a) hereof had such Ordinary Affected Creditor’s 
Unresolved Claim been a Proven Claim on the Plan 
Implementation Date; and

(B) the amount of Newco Notes that each such Ordinary Affected 
Creditor would have been entitled to receive in accordance with 
section 4.1(b) hereof had such Ordinary Affected Creditor’s 
Unresolved Claim been a Proven Claim on the Plan 
Implementation Date,

all of which Newco Shares and Newco Notes shall be issued in the name 
of the Unresolved Claims Escrow Agent for the benefit of the Persons 
entitled thereto under the Plan, which Newco Shares and Newco Notes 
shall comprise part of the Unresolved Claims Reserve and shall be held in 
escrow by the Unresolved Claims Escrow Agent until released and 
distributed in accordance with this Article 5;

(iii) in respect of the Noteholders:

(A) the number of Newco Shares that the Trustees are collectively 
required to receive such that, upon distribution to the Noteholders 
in accordance with this Article 5, each individual Noteholder 
receives the number of Newco Shares to which it is entitled in 
accordance with section 4.1(a) hereof; and

(B) the amount of Newco Notes that the Trustees are collectively 
required to receive such that, upon distribution to the Noteholders 
in accordance with this Article 5, each individual Noteholder 
receives the amount of Newco Notes to which it is entitled in 
accordance with section 4.1(b) hereof,

all of which Newco Shares and Newco Notes shall be issued to such 
Noteholders and distributed in accordance with this Article 5; and

(iv) in respect of Early Consent Noteholders, the number of Newco Shares that 
each such Early Consent Noteholder is entitled to receive in accordance 
with section 4.3 hereof, all of which Newco Shares shall be issued to such 
Early Consent Noteholders and distributed in accordance with this Article 
5.
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The direction delivered by the Monitor in respect of the applicable Ordinary 
Affected Creditors and Early Consent Noteholders shall: (A) indicate the 
registration and delivery details of each applicable Ordinary Affected Creditor 
and Early Consent Noteholder based on the information prescribed in section 5.1; 
and (B) specify the number of Newco Shares and, in the case of Ordinary 
Affected Creditors, the amount of Newco Notes to be issued to each such Person 
on the applicable Distribution Date.  The direction delivered by the Monitor in 
respect of the Noteholders shall: (C) indicate that the registration and delivery 
details with respect to the number of Newco Shares and amount of Newco Notes 
to be distributed to each Noteholder will be the same as the registration and 
delivery details in effect with respect to the Notes held by each Noteholder as of 
the Distribution Record Date; and (D) specify the number of Newco Shares and 
the amount of Newco Notes to be issued to each of the Trustees for purposes of 
satisfying the entitlements of the Noteholders set forth in sections 4.1(a) and 
4.1(b) hereof.  The direction delivered by the Monitor in respect of the Newco 
Shares and Newco Notes to be issued in the name of the Unresolved Claims 
Escrow Agent, for the benefit of the Persons entitled thereto under the Plan, for 
purposes of the Unresolved Claims Reserve shall specify the number of Newco 
Shares and the amount of Newco Notes to be issued in the name of the 
Unresolved Claims Escrow Agent for that purpose.

(b) If the registers for the Newco Shares and/or Newco Notes are maintained by the 
Transfer Agent in a direct registration system (without certificates), the Monitor 
and/or Newco and/or the Unresolved Claims Escrow Agent, as applicable, shall, 
on the Initial Distribution Date or any subsequent Distribution Date, as applicable:

(i) instruct the Transfer Agent to record, and the Transfer Agent shall record, 
in the Direct Registration Account of each applicable Ordinary Affected 
Creditor and each Early Consent Noteholder the number of Newco Shares 
and, in the case of Ordinary Affected Creditors, the amount of Newco 
Notes that are to be distributed to each such Person, and the Monitor 
and/or Newco and/or the Unresolved Claims Escrow Agent, as applicable, 
shall send or cause to be sent to each such Ordinary Affected Creditor and 
Early Consent Noteholder a Direct Registration Transaction Advice based 
on the delivery information as determined pursuant to section 5.1; and

(ii) with respect to the distribution of Newco Shares and/or Newco Notes to 
Noteholders:

(A) if the Newco Shares and/or Newco Notes are DTC eligible, the 
Monitor and/or Newco and/or the Unresolved Claims Escrow 
Agent, as applicable, shall instruct the Transfer Agent to register, 
and the Transfer Agent shall register, the applicable Newco Shares 
and/or Newco Notes in the name of DTC (or its nominee) for the 
benefit of the Noteholders, and the Trustees shall provide their 
consent to DTC to the distribution of such Newco Shares and 
Newco Notes to the applicable Noteholders, in the applicable 
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amounts, through the facilities of DTC in accordance with 
customary practices and procedures; and

(B) if the Newco Shares and/or Newco Notes are not DTC eligible, the 
Monitor and/or Newco and/or the Unresolved Claims Escrow 
Agent, as applicable, shall instruct the Transfer Agent to register 
the applicable Newco Shares and/or Newco Notes in the Direct 
Registration Accounts of the applicable Noteholders pursuant to 
the registration instructions obtained through DTC and the DTC 
participants (by way of a letter of transmittal process or such other 
process as agreed by SFC, the Monitor, the Trustees and the Initial 
Consenting Noteholders), and the Transfer Agent shall (A) register 
such Newco Shares and/or Newco Notes, in the applicable 
amounts, in the Direct Registration Accounts of the applicable 
Noteholders; and (B) send or cause to be sent to each Noteholder a 
Direct Registration Transaction Advice in accordance with 
customary practices and procedures; provided that the Transfer 
Agent shall not be permitted to effect the foregoing registrations 
without the prior written consent of the Trustees.

(c) If the registers for the Newco Shares and/or Newco Notes are not maintained  by 
the Transfer Agent in a direct registration system, Newco shall prepare and 
deliver to the Monitor and/or the Unresolved Claims Escrow Agent, as applicable, 
and the Monitor and/or the Unresolved Claims Escrow Agent, as applicable, shall 
promptly thereafter, on the Initial Distribution Date or any subsequent 
Distribution Date, as applicable:

(i) deliver to each Ordinary Affected Creditor and each Early Consent 
Noteholder Newco Share Certificates and, in the case of Ordinary 
Affected Creditors, Newco Note Certificates representing the applicable 
number of Newco Shares and the applicable amount of Newco Notes that 
are to be distributed to each such Person; and

(ii) with respect to the distribution of Newco Shares and/or Newco Notes to 
Noteholders:

(A) if the Newco Shares and/or Newco Notes are DTC eligible, the 
Monitor and/or Newco and/or the Unresolved Claims Escrow 
Agent, as applicable, shall distribute to DTC (or its nominee), for 
the benefit of the Noteholders, Newco Share Certificates and/or 
Newco Note Certificates representing the aggregate of all Newco 
Shares and Newco Notes to be distributed to the Noteholders on 
such Distribution Date, and the Trustees shall provide their consent 
to DTC to the distribution of such Newco Shares and Newco Notes 
to the applicable Noteholders, in the applicable amounts, through 
the facilities of DTC in accordance with customary practices and 
procedures; and
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(B) if the Newco Shares and/or Newco Notes are not DTC eligible, the 
Monitor and/or Newco and/or the Unresolved Claims Escrow 
Agent, as applicable, shall distribute to the applicable Trustees, 
Newco Share Certificates and/or Newco Note Certificates 
representing the aggregate of all Newco Shares and/or Newco 
Notes to be distributed to the Noteholders on such Distribution 
Date, and the Trustees shall make delivery of such Newco Share 
Certificates and Newco Note Certificates, in the applicable 
amounts, directly to the applicable Noteholders pursuant to the 
delivery instructions obtained through DTC and the DTC 
participants (by way of a letter of transmittal process or such other 
process as agreed by SFC, the Monitor, the Trustees and the Initial 
Consenting Noteholders), all of which shall occur in accordance 
with customary practices and procedures.

(d) Upon receipt of and in accordance with written instructions from the Monitor, the 
Trustees shall instruct DTC to and DTC shall: (i) set up an escrow position 
representing the respective positions of the Noteholders as of the Distribution 
Record Date for the purpose of making distributions on the Initial Distribution 
Date and any subsequent Distribution Dates (the “Distribution Escrow 
Position”); and (ii) block any further trading of the Notes, effective as of the close 
of business on the day immediately preceding the Plan Implementation Date, all 
in accordance with DTC’s customary practices and procedures.

(e) The Monitor, Newco, Newco II, the Trustees, SFC, the Named Directors and 
Officers and the Transfer Agent shall have no liability or obligation in respect of 
deliveries by DTC (or its nominee) to the DTC participants or the Noteholders 
pursuant to this Article 5.

5.3 Allocation of Litigation Trust Interests

The Litigation Trustee shall administer the Litigation Trust Claims and the Litigation 
Funding Amount for the benefit of the Persons that are entitled to the Litigation Trust Interests 
and shall maintain a registry of such Persons as follows:

(a) with respect to Affected Creditors:

(i) the Litigation Trustee shall maintain a record of the amount of Litigation 
Trust Interests that each Ordinary Affected Creditor is entitled to receive 
in accordance with sections 4.1(c) and 4.11(a) hereof; 

(ii) the Litigation Trustee shall maintain a record of the aggregate amount of 
all Litigation Trust Interests to which the Noteholders are collectively 
entitled in accordance with sections 4.1(c) and 4.11(a) hereof, and if cash 
is distributed from the Litigation Trust to Persons with Litigation Trust 
Interests, the amount of such cash that is payable to the Noteholders will 
be distributed through the Distribution Escrow Position (such that each 
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beneficial Noteholder will receive a percentage of such cash distribution 
that is equal to its entitlement to Litigation Trust Interests (as set forth in 
section 4.1(c) hereof) as a percentage of all Litigation Trust Interests); and

(iii) with respect to any Litigation Trust Interests to be allocated in respect of 
the Unresolved Claims Reserve, the Litigation Trustee shall record such 
Litigation Trust Interests in the name of the Unresolved Claims Escrow 
Agent, for the benefit of the Persons entitled thereto in accordance with 
this Plan, which shall be held by the Unresolved Claims Escrow Agent in 
escrow until released and distributed unless and until otherwise directed 
by the Monitor in accordance with this Plan;

(b) with respect to the Noteholder Class Action Claimants, the Litigation Trustee 
shall maintain a record of the aggregate of all Litigation Trust Interests that the 
Noteholder Class Action Claimants are entitled to receive pursuant to sections 
4.4(f) and 4.11(a) hereof, provided that such record shall be maintained in the 
name of the Noteholder Class Action Representative, to be allocated to individual 
Noteholder Class Action Claimants in any manner ordered by the applicable Class 
Action Court, and provided further that if any such Litigation Trust Interests are 
cancelled in accordance with section 4.11(b) hereof, the Litigation Trustee shall 
record such cancellation in its registry of Litigation Trust Interests.

5.4 Treatment of Undeliverable Distributions

If any distribution under section 5.2 or section 5.3 of Newco Shares, Newco Notes or 
Litigation Trust Interests is undeliverable (that is, for greater certainty, that it cannot be properly 
registered or delivered to the Applicable Affected Creditor because of inadequate or incorrect 
registration or delivery information or otherwise) (an “Undeliverable Distribution”), it shall be 
delivered to SFC Escrow Co., which shall hold such Undeliverable Distribution in escrow and 
administer it in accordance with this section 5.4.  No further distributions in respect of an 
Undeliverable Distribution shall be made unless and until SFC and the Monitor are notified by 
the applicable Person of its current address and/or registration information, as applicable, at 
which time the Monitor shall direct SFC Escrow Co. to make all such distributions to such 
Person, and SFC Escrow Co. shall make all such distributions to such Person.  All claims for 
Undeliverable Distributions must be made on or before the date that is six months following the 
final Distribution Date, after which date the right to receive distributions under this Plan in 
respect of such Undeliverable Distributions shall be fully, finally, irrevocably and forever 
compromised, released, discharged, cancelled and barred, without any compensation therefore, 
notwithstanding any federal, state or provincial laws to the contrary, at which time any such 
Undeliverable Distributions held by SFC Escrow Co. shall be deemed to have been gifted by the 
owner of the Undeliverable Distribution to Newco or the Litigation Trust, as applicable, without 
consideration, and, in the case of Newco Shares, Newco Notes and Litigation Trust Interests, 
shall be cancelled by Newco and the Litigation Trustee, as applicable.  Nothing contained in the 
Plan shall require SFC, the Monitor, SFC Escrow Co. or any other Person to attempt to locate 
any owner of an Undeliverable Distribution.  No interest is payable in respect of an 
Undeliverable Distribution.  Any distribution under this Plan on account of the Notes, other than 
any distributions in respect of Litigation Trust Interests, shall be deemed made when delivered to 
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DTC or the applicable Trustee, as applicable, for subsequent distribution to the applicable 
Noteholders in accordance with section 5.2.

5.5 Procedure for Distributions Regarding Unresolved Claims

(a) An Affected Creditor that has asserted an Unresolved Claim will not be entitled to 
receive a distribution under the Plan in respect of such Unresolved Claim or any 
portion thereof unless and until such Unresolved Claim becomes a Proven Claim.

(b) Distributions in respect of any Unresolved Claim in existence at the Plan 
Implementation Date will be held in escrow by the Unresolved Claims Escrow 
Agent in the Unresolved Claims Reserve until settlement or final determination of 
the Unresolved Claim in accordance with the Claims Procedure Order, the 
Meeting Order or this Plan, as applicable.

(c) To the extent that Unresolved Claims become Proven Claims or are finally 
disallowed, the Unresolved Claims Escrow Agent shall release from escrow and 
deliver (or in the case of Litigation Trust Interests, cause to be registered) the 
following from the Unresolved Claims Reserve (on the next Distribution Date, as 
determined by the Monitor with the consent of SFC and the Initial Consenting 
Noteholders):

(i) in the case of Affected Creditors whose Unresolved Claims are ultimately 
determined, in whole or in part, to be Proven Claims, the Unresolved 
Claims Escrow Agent shall release from escrow and deliver to such 
Affected Creditor that number of Newco Shares, Newco Notes and 
Litigation Trust Interests (and any income or proceeds therefrom) that 
such Affected Creditor is entitled to receive in respect of its Proven Claim 
pursuant to section 4.1 hereof;

(ii) in the case of Affected Creditors whose Unresolved Claims are ultimately 
determined, in whole or in part, to be disallowed, the Unresolved Claims 
Escrow Agent shall release from escrow and deliver to all Affected 
Creditors with Proven Claims the number of Newco Shares, Newco Notes 
and Litigation Trust Interests (and any income or proceeds therefrom) that 
had been reserved in the Unresolved Claims Reserve for such Affected 
Creditor whose Unresolved Claims has been disallowed, Claims such that, 
following such delivery, all of the Affected Creditors with Proven Claims 
have received the amount of Newco Shares, Newco Notes and Litigation 
Trust Interests that they are entitled to receive pursuant to section 4.1
hereof, which delivery shall be effected in accordance with sections 5.2
and 5.3 hereof.

(d) As soon as practicable following the date that all Unresolved Claims have been 
finally resolved and any required distributions contemplated in section 5.5(c) have 
been made, the Unresolved Claims Escrow Agent shall distribute (or in the case 
of Litigation Trust Interests, cause to be registered) any Litigation Trust Interests, 
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Newco Shares and Newco Notes (and any income or proceeds therefrom), as 
applicable, remaining in the Unresolved Claims Reserve to the Affected Creditors 
with Proven Claims such that after giving effect to such distributions each such 
Affected Creditor has received the amount of Litigation Trust Interests, Newco 
Shares and Newco Notes that it is entitled to receive pursuant to section 4.1
hereof.

(e) During the time that Newco Shares, Newco Notes and/or Litigation Trust Interests 
are held in escrow in the Unresolved Claims Reserve, any income or proceeds 
received therefrom or accruing thereon shall be added to the Unresolved Claims 
Reserve by the Unresolved Claims Escrow Agent and no Person shall have any 
right to such income or proceeds until such Newco Shares, Newco Notes or 
Litigation Trust Interests, as applicable, are distributed (or in the case of 
Litigation Trust Interests, registered) in accordance with section 5.5(c) and 5.5(d)
hereof, at which time the recipient thereof shall be entitled to any applicable 
income or proceeds therefrom.

(f) The Unresolved Claims Escrow Agent shall have no beneficial interest or right in 
the Unresolved Claims Reserve.  The Unresolved Claims Escrow Agent shall not 
take any step or action with respect to the Unresolved Claims Reserve or any 
other matter without the consent or direction of the Monitor or the direction of the 
Court.  The Unresolved Claims Escrow Agent shall forthwith, upon receipt of an 
Order of the Court or instruction of the Monitor directing the release of any 
Newco Shares, Newco Notes and/or Litigation Trust Interests from the 
Unresolved Claims Reserve, comply with any such Order or instruction.

(g) Nothing in this Plan impairs, affects or limits in any way the ability of SFC, the 
Monitor or the Initial Consenting Noteholders to seek or obtain an Order, whether 
before or after the Plan Implementation Date, directing that any Unresolved 
Claims should be disallowed in whole or in part or that such Unresolved Claims 
should receive the same or similar treatment as is afforded to Equity Claims under 
the terms of this Plan.

(h) Persons with Unresolved Claims shall have standing in any proceeding in respect 
of the determination or status of any Unresolved Claim, and Goodmans LLP (in 
its capacity as counsel to the Initial Consenting Noteholders) shall have standing 
in any such proceeding on behalf of the Initial Consenting Notheolders (in their 
capacity as Affected Creditors with Proven Claims).

5.6 Tax Refunds 

Any input tax credits or tax refunds received by or on behalf of SFC after the Effective 
Time shall, immediately upon receipt thereof, be paid directly by, or on behalf of, SFC to Newco 
without consideration.
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5.7 Final Distributions from Reserves

(a) If there is any cash remaining in: (i) the Unaffected Claims Reserve on the date 
that all Unaffected Claims have been finally paid or otherwise discharged and/or 
(ii) the Administration Charge Reserve on the date that all Claims secured by the 
Administration Charge have been finally paid or otherwise discharged, the 
Monitor shall, in each case, forthwith transfer all such remaining cash to the 
Monitor’s Post-Implementation Reserve.

(b) The Monitor will not terminate the Monitor’s Post-Implementation Reserve prior 
to the termination of each of the Unaffected Claims Reserve and the 
Administration Charge Reserve.  The Monitor may, at any time, from time to time 
and at its sole discretion, release amounts from the Monitor’s Post-
Implementation Reserve to Newco.  Goodmans LLP (in its capacity as counsel to 
the Initial Consenting Noteholders) shall be permitted to apply for an Order of the 
Court directing the Monitor to make distributions from the Monitor’s Post-
Implementation Reserve.  Once the Monitor has determined that the cash 
remaining in the Monitor’s Post-Implementation Reserve is no longer necessary 
for administering SFC or the Claims Procedure, the Monitor shall forthwith 
transfer any such remaining cash (the “Remaining Post-Implementation 
Reserve Amount”) to Newco.

5.8 Other Payments and Distributions

All other payments and distributions to be made pursuant to this Plan shall be made in the 
manner described in this Plan, the Sanction Order or any other Order, as applicable.

5.9 Note Indentures to Remain in Effect Solely for Purpose of Distributions

Following completion of the steps in the sequence set forth in section 6.4, all debentures, 
indentures, notes (including the Notes), certificates, agreements, invoices and other instruments 
evidencing Affected Claims will not entitle any holder thereof to any compensation or 
participation other than as expressly provided for in the Plan and will be cancelled and will be 
null and void.  Any and all obligations of SFC and the Subsidiaries under and with respect to the 
Notes, the Note Indentures and any guarantees or indemnities with respect to the Notes or the 
Note Indentures shall be terminated and cancelled on the Plan Implementation Date and shall not 
continue beyond the Plan Implementation Date.  Notwithstanding the foregoing and anything to 
the contrary in the Plan, the Note Indentures shall remain in effect solely for the purpose of and 
only to the extent necessary to allow the Trustees to make distributions to Noteholders on the 
Initial Distribution Date and, as necessary, each subsequent Distribution Date thereafter, and to 
maintain all of the rights and protections afforded to the Trustees as against the Noteholders 
under the applicable Note Indentures, including their lien rights with respect to any distributions 
under this Plan, until all distributions provided for hereunder have been made to the Noteholders. 
The obligations of the Trustees under or in respect of this Plan shall be solely as expressly set out 
herein.  Without limiting the generality of the releases, injunctions and other protections afforded 
to the Trustees under this Plan and the applicable Note Indentures, the Trustees shall have no 
liability whatsoever to any Person resulting from the due performance of their obligations 
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hereunder, except if such Trustee is adjudged by the express terms of a non-appealable judgment 
rendered on a final determination on the merits to have committed gross negligence or wilful 
misconduct in respect of such matter.

5.10 Assignment of Claims for Distribution Purposes

(a) Assignment of Claims by Ordinary Affected Creditors

Subject to any restrictions contained in Applicable Laws, an Ordinary Affected Creditor 
may transfer or assign the whole of its Affected Claim after the Meeting provided that neither 
SFC nor Newco nor Newco II nor the Monitor nor the Unresolved Claims Escrow Agent shall be 
obliged to make distributions to any such transferee or assignee or otherwise deal with such 
transferee or assignee as an Ordinary Affected Creditor in respect thereof unless and until actual 
notice of the transfer or assignment, together with satisfactory evidence of such transfer or 
assignment and such other documentation as SFC and the Monitor may reasonably require, has 
been received by SFC and the Monitor on or before the Plan Implementation Date, or such other 
date as SFC and the Monitor may agree, failing which the original transferor shall have all 
applicable rights as the “Ordinary Affected Creditor” with respect to such Affected Claim as if 
no transfer of the Affected Claim had occurred.  Thereafter, such transferee or assignee shall, for 
all purposes in accordance with this Plan, constitute an Ordinary Affected Creditor and shall be 
bound by any and all notices previously given to the transferor or assignor in respect of such 
Claim.  For greater certainty, SFC shall not recognize partial transfers or assignments of Claims.

(b) Assignment of Notes 

Only those Noteholders who have beneficial ownership of one or more Notes as at the 
Distribution Record Date shall be entitled to receive a distribution under this Plan on the Initial 
Distribution Date or any Distribution Date.  Noteholders who have beneficial ownership of Notes 
shall not be restricted from transferring or assigning such Notes prior to or after the Distribution 
Record Date (unless the Distribution Record Date is the Plan Implementation Date), provided 
that if such transfer or assignment occurs after the Distribution Record Date, neither SFC nor 
Newco nor Newco II nor the Monitor nor the Unresolved Claims Escrow Agent shall have any 
obligation to make distributions to any such transferee or assignee of Notes in respect of the 
Claims associated therewith, or otherwise deal with such transferee or assignee as an Affected 
Creditor in respect thereof.  Noteholders who assign or acquire Notes after the Distribution 
Record Date shall be wholly responsible for ensuring that Plan distributions in respect of the 
Claims associated with such Notes are in fact delivered to the assignee, and the Trustees shall 
have no liability in connection therewith.

5.11 Withholding Rights

SFC, Newco, Newco II, the Monitor, the Litigation Trustee, the Unresolved Claims 
Escrow Agent and/or any other Person making a payment contemplated herein shall be entitled 
to deduct and withhold from any consideration payable to any Person such amounts as it is 
required to deduct and withhold with respect to such payment under the Canadian Tax Act, the 
United States Internal Revenue Code of 1986 or any provision of federal, provincial, territorial, 
state, local or foreign Tax laws, in each case, as amended.  To the extent that amounts are so 
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withheld or deducted, such withheld or deducted amounts shall be treated for all purposes hereof 
as having been paid to the Person in respect of which such withholding was made, provided that 
such amounts are actually remitted to the appropriate Taxing Authority.  To the extent that the 
amounts so required or permitted to be deducted or withheld from any payment to a Person 
exceed the cash portion of the consideration otherwise payable to that Person: (i) the payor is 
authorized to sell or otherwise dispose of such portion of the consideration as is necessary to 
provide sufficient funds to enable it to comply with such deduction or withholding requirement 
or entitlement, and the payor shall notify the applicable Person thereof and remit to such Person 
any unapplied balance of the net proceeds of such sale; or (ii) if such sale is not reasonably 
possible, the payor shall not be required to make such excess payment until the Person has 
directly satisfied any such withholding obligation and provides evidence thereof to the payor.

5.12 Fractional Interests

No fractional interests of Newco Shares or Newco Notes (“Fractional Interests”) will be 
issued under this Plan.  For purposes of calculating the number of Newco Shares and Newco 
Notes to be issued by Newco pursuant to this Plan, recipients of Newco Shares or Newco Notes 
will have their entitlements adjusted downwards to the nearest whole number of Newco Shares 
or Newco Notes, as applicable, to eliminate any such Fractional Interests and no compensation 
will be given for the Fractional Interest.

5.13 Further Direction of the Court

The Monitor shall, in its sole discretion, be entitled to seek further direction of the Court, 
including a plan implementation order, with respect to any matter relating to the implementation 
of the plan including with respect to the distribution mechanics and restructuring transaction as 
set out in Articles 5 and 6 of this Plan.

ARTICLE 6
RESTRUCTURING TRANSACTION

6.1 Corporate Actions

The adoption, execution, delivery, implementation and consummation of all matters 
contemplated under the Plan involving corporate action of SFC will occur and be effective as of 
the Plan Implementation Date, other than such matters occurring on the Equity Cancellation Date 
which will occur and be effective on such date, and in either case will be authorized and 
approved under the Plan and by the Court, where appropriate, as part of the Sanction Order, in all 
respects and for all purposes without any requirement of further action by shareholders, Directors 
or Officers of SFC.  All necessary approvals to take actions shall be deemed to have been 
obtained from the directors or the shareholders of SFC, as applicable, including the deemed 
passing by any class of shareholders of any resolution or special resolution and no shareholders’ 
agreement or agreement between a shareholder and another Person limiting in any way the right 
to vote shares held by such shareholder or shareholders with respect to any of the steps
contemplated by the Plan shall be deemed to be effective and shall have no force and effect, 
provided that, subject to sections 12.6 and 12.7 hereof, where any matter expressly requires the 
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consent or approval of SFC, the Initial Consenting Noteholders or SFC’s board of directors 
pursuant to this Plan, such consent or approval shall not be deemed to be given unless actually 
given.

6.2 Incorporation of Newco and Newco II

(a) Newco shall be incorporated prior to the Plan Implementation Date.  Newco shall 
be authorized to issue an unlimited number of Newco Shares and shall have no 
restrictions on the number of its shareholders.  At the time that Newco is 
incorporated, Newco shall issue one Newco Share to the Initial Newco 
Shareholder, as the sole shareholder of Newco, and the Initial Newco Shareholder 
shall be deemed to hold the Newco Share for the purpose of facilitating the 
Restructuring Transaction.  For greater certainty, the Initial Newco Shareholder 
shall not hold such Newco Share as agent of or for the benefit of SFC, and SFC 
shall have no rights in relation to such Newco Share.  Newco shall not carry on 
any business or issue any other Newco Shares or other securities until the Plan 
Implementation Date, and then only in accordance with section 6.4 hereof.  The 
Initial Newco Shareholder shall be deemed to have no liability whatsoever for any 
matter pertaining to its status as the Initial Newco Shareholder, other than its 
obligations under this Plan to act as the Initial Newco Shareholder.

(b) Newco II shall be incorporated prior to the Plan Implementation Date as a wholly-
owned subsidiary of Newco.  The memorandum and articles of association of 
Newco II will be in a form customary for a wholly-owned subsidiary under the 
applicable jurisidiction and the initial board of directors of Newco II will consist 
of the same Persons appointed as the directors of Newco on or prior to the Plan 
Implementation Date.

6.3 Incorporation of SFC Escrow Co.

SFC Escrow Co. shall be incorporated prior to the Plan Implementation Date.  SFC 
Escrow Co. shall be incorporated under the laws of the Cayman Islands, or such other 
jurisdiction as may be agreed by SFC, the Monitor and the Initial Consenting Noteholders.  The 
sole director of SFC Escrow Co. shall be Codan Services (Cayman) Limited, or such other 
Person as may be agreed by SFC, the Monitor and the Initial Consenting Noteholders.  At the 
time that SFC Escrow Co. is incorporated, SFC Escrow Co. shall issue one share (the “SFC
Escrow Co. Share”) to SFC, as the sole shareholder of SFC Escrow Co. and SFC shall be 
deemed to hold the SFC Escrow Co. Share for the purpose of facilitating the Restructuring 
Transaction. SFC Escrow Co. shall have no assets other than any assets that it is required to hold 
in escrow pursuant to the terms of this Plan, and it shall have no liabilities other than its 
obligations as set forth in this Plan.  SFC Escrow Co. shall not carry on any business or issue any 
shares or other securities (other than the SFC Escrow Co. Share).  The sole activity and function 
of SFC Escrow Co. shall be to perform the obligations of the Unresolved Claims Escrow Agent 
as set forth in this Plan and to administer Undeliverable Distributions as set forth in section 5.4
of this Plan.  SFC Escrow Co. shall not make any sale, distribution, transfer or conveyance of 
any Newco Shares, Newco Notes or any other assets or property that it holds unless it is directed 
to do so by an Order of the Court or by a written direction from the Monitor, in which case SFC 
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Escrow Co. shall promptly comply with such Order of the Court or such written direction from 
the Monitor.  SFC shall not sell, transfer or convey the SFC Escrow Co. Share nor effect or cause 
to be effected any liquidation, dissolution, merger or other corporate reorganization of SFC 
Escrow Co. unless it is directed to do so by an Order of the Court or by a written direction from 
the Monitor, in which case SFC shall promptly comply with such Order of the Court or such 
written direction from the Monitor.  SFC Escrow Co. shall not exercise any voting rights 
(including any right to vote at a meeting of shareholders or creditors held or in any written 
resolution) in respect of Newco Shares or Newco Notes held in the Unresolved Claims Reserve.  
SFC Escrow Co. shall not be entitled to receive any compensation for the performance of its 
obligations under this Plan. 

6.4 Plan Implementation Date Transactions

The following steps and compromises and releases to be effected shall occur, and be 
deemed to have occurred in the following manner and order (sequentially, each step occurring 
five minutes apart, except that within such order steps (a) to (f) (Cash Payments) shall occur 
simultaneously and steps (t) to (w) (Releases) shall occur simultaneously) without any further act 
or formality, on the Plan Implementation Date beginning at the Effective Time (or in such other 
manner or order or at such other time or times as SFC, the Monitor and the Initial Consenting 
Noteholders may agree):

Cash Payments and Satisfaction of Lien Claims

(a) SFC shall pay required funds to the Monitor for the purpose of funding the 
Unaffected Claims Reserve, and the Monitor shall hold and administer such funds 
in trust for the purpose of paying the Unaffected Claims pursuant to the Plan.

(b) SFC shall pay the required funds to the Monitor for the purpose of funding the 
Administration Charge Reserve, and the Monitor shall hold and administer such 
funds in trust for the purpose of paying Unaffected Claims secured by 
Administration Charge.

(c) SFC shall pay the required funds to the Monitor for the purpose of funding the 
Monitor’s Post-Implementation Reserve, and the Monitor shall hold and 
administer such funds in trust for the purpose of administering SFC, as necessary, 
from and after the Plan Implementation Date.

(d) SFC shall pay to the Noteholder Advisors and the Initial Consenting Noteholders, 
as applicable, each such Person’s respective portion of the Expense 
Reimbursement.  SFC shall pay all fees and expenses owing to each of the SFC 
Advisors, the advisors to the current Board of Directors of SFC, Chandler Fraser 
Keating Limited and Spencer Stuart and SFC or any of the Subsidiaries shall pay 
all fees and expenses owing to each of Indufor Asia Pacific Limited and Stewart 
Murray (Singapore) Pte. Ltd.  If requested by the Monitor (with the consent of the 
Initial Consenting Noteholders) no more than 10 days prior to the Plan 
Implementation Date and provided that all fees and expenses set out in all 
previous invoices rendered by the applicable Person to SFC have been paid, SFC 
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and the Subsidiaries, as applicable, shall, with respect to the final one or two 
invoices rendered prior to the Plan Implementation Date, pay any such fees and 
expenses to such Persons for all work up to and including the Plan 
Implementation Date (including any reasonable estimates of work to be 
performed on the Plan Implementation Date) first by applying any such monetary 
retainers currently held by such Persons and then by paying any remaining 
balance in cash.

(e) If requested by the Monitor (with the consent of the Initial Consenting 
Noteholders) prior to the Plan Implementation Date, any Person with a monetary 
retainer from SFC that remains outstanding following the steps and payment of all 
fees and expenses set out in section 6.4(d) hereof shall pay to SFC in cash the full 
amount of such remaining retainer, less any amount permitted by the Monitor 
(with the Consent of the Initial Consenting Noteholders and after prior discussion 
with the applicable Person as to any remaining work that may reasonably be 
required) to remain as a continuing monetary retainer in connection with 
completion of any remaining work after the Plan Implementation Date that may 
be requested by the Monitor, SFC or the Initial Consenting Noteholders (each 
such continuing monetary retainer being a “Permitted Continuing Retainer”).  
Such Persons shall have no duty or obligation to perform any further work or 
tasks in respect of SFC unless such Persons are satisfied that they are holding 
adequate retainers or other security or have received payment to compensate them 
for all fees and expenses in respect of such work or tasks.  The obligation of such 
Persons to repay the remaining amounts of any monetary retainers (including the 
unused portions of any Permitted Continuing Retainers) and all cash received 
therefrom shall constitute SFC Assets.

(f) The Lien Claims shall be satisfied in accordance with section 4.2(c) hereof.

Transaction Steps

(g) All accrued and unpaid interest owing on, or in respect of, or as part of, Affected 
Creditor Claims (including any Accrued Interest on the Notes and any interest 
accruing on the Notes or any Ordinary Affected Creditor Claim after the Filing 
Date) shall be fully, finally, irrevocably and forever compromised, released, 
discharged, cancelled and barred for no consideration, and from and after the 
occurrence of this step, no Person shall have any entitlement to any such accrued 
and unpaid interest.

(h) All of the Affected Creditors shall be deemed to assign, transfer and convey to 
Newco all of their Affected Creditor Claims, and from and after the occurrence of 
this step, Newco shall be the legal and beneficial owner of all Affected Creditor 
Claims.  In exchange for the assignment, transfer and conveyance of the Affected 
Creditor Claims to Newco:

(i) with respect to Affected Creditor Claims that are Proven Claims at the 
Effective Time:
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(A) Newco shall issue to each applicable Affected Creditor the number 
of Newco Shares that each such Affected Creditor is entitled to 
receive in accordance with section 4.1(a) hereof;

(B) Newco shall issue to each applicable Affected Creditor the amount 
of Newco Notes that each such Affected Creditor is entitled to 
receive in accordance with section 4.1(b) hereof;

(C) Newco shall issue to each of the Early Consent Noteholders the 
number of Newco Shares that each such Early Consent Noteholder 
is entitled to receive pursuant to section 4.3 hereof;

(D) such Affected Creditors shall be entitled to receive the Litigation 
Trust Interests to be acquired by Newco in section 6.4(q) hereof, 
following the establishment of the Litigation Trust;

(E) such Affected Creditors shall be entitled to receive, at the time or 
times contemplated in sections 5.5(c) and 5.5(d) hereof, the Newco 
Shares, Newco Notes and Litigation Trust Interests that are 
subsequently distributed to (or in the case of Litigation Trust 
Interests registered for the benefit of) Affected Creditors with 
Proven Claims pursuant to sections 5.5(c) and  5.5(d) hereof (if 
any),

and all such Newco Shares and Newco Notes shall be distributed in the 
manner described in section 5.2 hereof; and

(ii) with respect to Affected Creditor Claims that are Unresolved Claims as at 
the Effective Time, Newco shall issue in the name of the Unresolved 
Claims Escrow Agent, for the benefit of the Persons entitled thereto under 
the Plan, the Newco Shares and the Newco Notes that would have been 
distributed to the applicable Affected Creditors in respect of such 
Unresolved Claims if such Unresolved Claims had been Proven Claims at 
the Effective Time; such Newco Shares, Newco Notes and Litigation 
Trust Interests acquired by Newco in section 6.4(q) and assigned to and 
registered in the name of the Unresolved Claims Escrow Agent in 
accordance with section 6.4(r) shall comprise part of the Unresolved 
Claims Reserve and the Unresolved Claims Escrow Agent shall hold all 
such Newco Shares, Newco Notes and Litigation Trust Interests in escrow 
for the benefit of those Persons entitled to receive distributions thereof 
pursuant to the Plan.

(i) The initial Newco Share in the capital of Newco held by the Initial Newco 
Shareholder shall be redeemed and cancelled for no consideration.

(j) SFC shall be deemed to assign, transfer and convey to SFC Barbados those SFC 
Intercompany Claims and/or Equity Interests in one or more Direct Subsidiaries 
as agreed to by SFC and the Initial Consenting Noteholders prior to the Plan 
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Implementation Date (the “Barbados Property”) first in full repayment of the 
Barbados Loans and second, to the extent the fair market value of the Barbados 
Property exceeds the amount owing under the Barbados Loans, as a contribution 
to the capital of SFC Barbados by SFC.  Immediately after the time of such 
assignment, transfer and conveyance, the Barbados Loans shall be considered to 
be fully paid by SFC and no longer outstanding.

(k) SFC shall be deemed to assign, transfer and convey to Newco all shares and other 
Equity Interests (other than the Barbados Property) in the capital of (i) the Direct 
Subsidiaries and (ii) any other Subsidiaries that are directly owned by SFC 
immediately prior to the Effective Time, other than SFC Escrow Co. (all such 
shares and other equity interests being the “Direct Subsidiary Shares”) for a 
purchase price equal to the fair market value of the Direct Subsidiary Shares and, 
in consideration therefor, Newco shall be deemed to pay to SFC consideration 
equal to the fair market value of the Direct Subsidiary Shares, which 
consideration shall be comprised of a U.S. dollar denominated demand non-
interest-bearing promissory note issued to SFC by Newco having a principal 
amount equal to the fair market value of the Direct Subsidiary Shares (the 
“Newco Promissory Note 1”).  At the time of such assignment, transfer and 
conveyance, all prior rights that Newco had to acquire the Direct Subsidiary 
Shares, under the Plan or otherwise, shall cease to be outstanding.  For greater 
certainty, SFC shall not assign, transfer or convey the SFC Escrow Co. Share, and 
the SFC Escrow Co. Share shall remain the property of SFC.

(l) If the Initial Consenting Noteholders and SFC agree prior to the Plan 
Implementation Date, there will be a set-off of any SFC Intercompany Claim so 
agreed against a Subsidiary Intercompany Claim owing between SFC and the 
same Subsidiary.  In such case, the amounts will be set-off in repayment of both 
claims to the extent of the lesser of the two amounts, and the excess (if any) shall 
continue as an SFC Intercompany Claim or a Subsidiary Intercompany Claim, as 
applicable.

(m) SFC shall be deemed to assign, transfer and convey to Newco all SFC 
Intercompany Claims (other than the SFC Intercompany Claims transferred to 
SFC Barbados in section 6.4(j) hereof or set-off pursuant to section 6.4(l) hereof) 
for a purchase price equal to the fair market value of such SFC Intercompany 
Claims and, in consideration therefor, Newco shall be deemed to pay SFC 
consideration equal to the fair market value of the SFC Intercompany Claims, 
which consideration shall be comprised of the following: (i) the assumption by 
Newco of all of SFC’s obligations to the Subsidiaries in respect of Subsidiary 
Intercompany Claims (other than the Subsidiary Intercompany Claims set-off 
pursuant to section 6.4(l) hereof); and (ii) if the fair market value of the 
transferred SFC Intercompany Claims exceeds the fair market value of the 
assumed Subsidiary Intercompany Claims, Newco shall issue to SFC a U.S. dollar 
denominated demand non-interest-bearing promissory note having a principal 
amount equal to such excess (the “Newco Promissory Note 2”).
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(n) SFC shall be deemed to assign, transfer and convey to Newco all other SFC 
Assets (namely, all SFC Assets other than the Direct Subsidiary Shares and the 
SFC Intercompany Claims (which shall have already been transferred to Newco 
in accordance with sections 6.4(k) and 6.4(m) hereof)), for a purchase price equal 
to the fair market value of such other SFC Assets and, in consideration therefor, 
Newco shall be deemed to pay to SFC consideration equal to the fair market value 
of such other SFC Assets, which consideration shall be comprised of a U.S. dollar 
denominated demand non-interest-bearing promissory note issued to SFC by 
Newco having a principal amount equal to the fair market value of such other 
SFC Assets (the “Newco Promissory Note 3”).

(o) SFC shall establish the Litigation Trust and SFC and the Trustees (on behalf of 
the Noteholders) shall be deemed to convey, transfer and assign to the Litigation 
Trustee all of their respective rights, title and interest in and to the Litigation Trust 
Claims.  SFC shall advance the Litigation Funding Amount to the Litigation 
Trustee for use by the Litigation Trustee in prosecuting the Litigation Trust 
Claims in accordance with the Litigation Trust Agreement, which advance shall 
be deemed to create a non-interest bearing receivable from the Litigation Trustee 
in favour of SFC in the amount of the Litigation Funding Amount (the 
“Litigation Funding Receivable”).  The Litigation Funding Amount and 
Litigation Trust Claims shall be managed by the Litigation Trustee in accordance 
with the terms and conditions of the Litigation Trust Agreement.

(p) The Litigation Trust shall be deemed to be effective from the time that it is 
established in section 6.4(o) hereof.  Initially, all of the Litigation Trust Interests 
shall be held by SFC.  Immediately thereafter, SFC shall assign, convey and 
transfer a portion of the Litigation Trust Interests to the Noteholder Class Action 
Claimants in accordance with the allocation set forth in section 4.11 hereof.

(q) SFC shall settle and discharge the Affected Creditor Claims by assigning Newco 
Promissory Note 1, Newco Promissory Note 2 and Newco Promissory Note 3 
(collectively, the “Newco Promissory Notes”), the Litigation Funding Receivable 
and the remaining Litigation Trust Interests held by SFC to Newco.  Such 
assignment shall constitute payment, by set-off, of the full principal amount of the 
Newco Promissory Notes and of a portion of the Affected Creditor Claims equal 
to the aggregate principal amount of the Newco Promissory Notes, the Litigation 
Trust Receivable and the fair market value of the Litigation Trust Interests so 
transferred (with such payment being allocated first to the Noteholder Claims and 
then to the Ordinary Affected Creditor Claims).  As a consequence thereof: 

(i) Newco shall be deemed to discharge and release SFC of and from all of 
SFC’s obligations to Newco in respect of the Affected Creditor Claims, 
and all of Newco’s rights against SFC of any kind in respect of the 
Affected Creditor Claims shall thereupon be fully, finally, irrevocably and 
forever compromised, released, discharged and cancelled; and 
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(ii) SFC shall be deemed to discharge and release Newco of and from all of 
Newco’s obligations to SFC in respect of the Newco Promissory Notes, 
and the Newco Promissory Notes and all of SFC’s rights against Newco in 
respect thereof shall thereupon be fully, finally, irrevocably and forever 
released, discharged and cancelled.

(r) Newco shall cause a portion of the Litigation Trust Interests it acquired in section 
6.4(q) hereof to be assigned to and registered in the name of the Affected 
Creditors with Proven Claims as contemplated in section 6.4(h), and with respect 
to any Affected Creditor Claims that are Unresolved Claims as at the Effective 
Time, the remaining Litigation Trust Interests held by Newco that would have 
been allocated to the applicable Affected Creditors in respect of such Unresolved 
Claims if such Unresolved Claims had been Proven Claims at the Effective Time 
shall be assigned and registered by the Litigation Trustee to the Unresolved 
Claims Escrow Agent and in the name of the Unresolved Claims Escrow Agent, 
in escrow for the benefit of Persons entitled thereto, and such Litigation Trust 
Interests shall comprise part of the Unresolved Claims Reserve.  The Litigation 
Trustee shall record entitlements to the Litigation Trust Interests in the manner set 
forth in section 5.3.

Cancellation of Instruments and Guarantees

(s) Subject to section 5.9 hereof, all debentures, indentures, notes, certificates, 
agreements, invoices, guarantees, pledges and other instruments evidencing 
Affected Claims, including the Notes and the Note Indentures, will not entitle any 
holder thereof to any compensation or participation other than as expressly 
provided for in the Plan and shall be cancelled and will thereupon be null and 
void.  The Trustees shall be directed by the Court and shall be deemed to have 
released, discharged and cancelled any guarantees, indemnities, Encumbrances or 
other obligations owing by or in respect of any Subsidiary relating to the Notes or 
the Note Indentures.

Releases

(t) Each of Newco and Newco II shall be deemed to have no liability or obligation of 
any kind whatsoever for: any Claim (including, notwithstanding anything to the 
contrary herein, any Unaffected Claim); any Affected Claim (including any 
Affected Creditor Claim, Equity Claim, D&O Claim, D&O Indemnity Claim and 
Noteholder Class Action Claim); any Section 5.1(2) D&O Claim; any Conspiracy 
Claim; any Continuing Other D&O Claim; any Non-Released D&O Claim; any 
Class Action Claim; any Class Action Indemnity Claim; any right or claim in 
connection with or liability for the Notes or the Note Indentures; any guarantees, 
indemnities, share pledges or Encumbrances relating to the Notes or the Note 
Indentures; any right or claim in connection with or liability for the Existing 
Shares or other Equity Interests or any other securities of SFC; any rights or 
claims of the Third Party Defendants relating to SFC or the Subsidiaries; any right 
or claim in connection with or liability for the RSA, the Plan, the CCAA 
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Proceedings, the Restructuring Transaction, the Litigation Trust, the business and 
affairs of SFC and the Subsidiaries (whenever or however conducted), the 
administration and/or management of SFC and the Subsidiaries, or any public 
filings, statements, disclosures or press releases relating to SFC; any right or 
claim in connection with or liability for any guaranty, indemnity or claim for 
contribution in respect of any of the foregoing; and any Encumbrance in respect 
of the foregoing, provided only that Newco shall assume SFC’s obligations to the 
applicable Subsidiaries in respect of the Subsidiary Intercompany Claims 
pursuant to section 6.4(l) hereof and Newco II shall assume Newco’s obligations 
to the applicable Subsidiaries in respect of the Subsidiary Intercompany Claims 
pursuant to section 6.4(x) hereof.

(u) Each of the Charges shall be discharged, released and cancelled. 

(v) The releases and injunctions referred to in Article 7 of the Plan shall become 
effective in accordance with the Plan.

(w) Any contract defaults arising as a result of the CCAA Proceedings and/or the 
implementation of the Plan (including, notwithstanding anything to the contrary 
herein, any such contract defaults in respect of the Unaffected Claims) shall be 
deemed to be cured.

Newco II

(x) Newco shall be deemed to assign, transfer and convey to Newco II all of Newco’s 
right, title and interest in and to all of its properties, assets and rights of every kind 
and description (namely the SFC Assets acquired by Newco pursuant to the Plan) 
for a purchase price equal to the fair market value thereof and, in consideration 
therefor, Newco II shall be deemed to pay to Newco consideration equal to the 
fair market value of such properties, assets and rights (the “Newco II
Consideration”). The Newco II Consideration shall be comprised of: (i) the 
assumption by Newco II of any and all indebtedness of Newco other than the 
indebtedness of Newco in respect of the Newco Notes (namely, any indebtedness 
of Newco in respect of the Subsidiary Intercompany Claims); and (ii) the issuance 
to Newco of that number of common shares in Newco II as is necessary to ensure 
that the value of the Newco II Consideration is equal to the fair market value of 
the properties, assets and rights conveyed by Newco to Newco II pursuant to this 
section 6.4(x).

6.5 Cancellation of Existing Shares and Equity Interests

Unless otherwise agreed between the Monitor, SFC and the Initial Consenting 
Noteholders, on the Equity Cancellation Date all Existing Shares and Equity Interests shall be 
fully, finally and irrevocably cancelled, and the following steps will be implemented pursuant to 
the Plan as a plan of reorganization under section 191 of the CBCA, to be effected by articles of 
reorganization to be filed by SFC, subject to the receipt of any required approvals from the 
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Ontario Securities Commission with respect to the trades in securities contemplated by the 
following:

(a) SFC will create a new class of common shares to be called Class A common 
shares that are equivalent to the current Existing Shares except that they carry two 
votes per share; 

(b) SFC will amend the share conditions of the Existing Shares to provide that they 
are cancellable for no consideration at such time as determined by the board of 
directors of SFC;

(c) prior to the cancellation of the Existing Shares, SFC will issue for nominal 
consideration one Class A common share of SFC to the SFC Continuing 
Shareholder;

(d) SFC will cancel the Existing Shares for no consideration on the Equity 
Cancellation Date; and 

(e) SFC will apply to Canadian securities regulatory authorities for SFC to cease to 
be a reporting issuer effective immediately before the Effective Time.

Unless otherwise agreed by SFC, the Monitor and the Initial Consenting Noteholders or as 
otherwise directed by Order of the Court, SFC shall maintain its corporate existence at all times 
from and after the Plan Implementation Date until the later of the date: (i) on which SFC Escrow 
Co. has completed all of its obligations as Unresolved Claims Escrow Agent under this Plan; (ii) 
on which SFC escrow Co. no longer holds any Undeliverable Distributions delivered to it in 
accordance with the section 5.4 hereof; and (iii) as determined by the Litigation Trustee.

6.6 Transfers and Vesting Free and Clear

(a) All of the SFC Assets (including for greater certainty the Direct Subsidiary 
Shares, the SFC Intercompany Claims and all other SFC Assets assigned, 
transferred and conveyed to Newco and/or Newco II pursuant to section 6.4) shall 
be deemed to vest absolutely in Newco or Newco II, as applicable, free and clear 
of and from any and all Charges, Claims (including, notwithstanding anything to 
the contrary herein, any Unaffected Claims), D&O Claims, D&O Indemnity 
Claims, Section 5.1(2) D&O Claims, Conspiracy Claims, Continuing Other D&O 
Claims, Non-Released D&O Claims, Affected Claims, Class Action Claims, 
Class Action Indemnity Claims, claims or rights of any kind in respect of the 
Notes or the Note Indentures, and any right or claim that is based in whole or in 
part on facts, underlying transactions, Causes of Action or events relating to the 
Restructuring Transaction, the CCAA Proceedings or any of the foregoing, and 
any guarantees or indemnities with respect to any of the foregoing. Any 
Encumbrances or claims affecting, attaching to or relating to the SFC Assets in 
respect of the foregoing shall be deemed to be irrevocably expunged and 
discharged as against the SFC Assets, and no such Encumbrances or claims shall 
be pursued or enforceable as against Newco or Newco II.  For greater certainty, 
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with respect to the Subsidiaries, Greenheart and Greenheart’s direct and indirect 
subsidiaries: (i) the vesting free and clear in Newco and/or Newco II, as 
applicable, and the expunging and discharging that occurs by operation of this 
paragraph shall only apply to SFC’s ownership interests in the Subsidiaries, 
Greenheart and Greenheart’s subsidiaries; and (ii) except as provided for in the 
Plan (including this section 6.6(a) and sections 4.9(g), 6.4(k), 6.4(l) and 6.4(m)
hereof and Article 7 hereof) and the Sanction Order, the assets, liabilities, 
business and property of the Subsidiaries, Greenheart and Greenheart’s direct and 
indirect subsidiaries shall remain unaffected by the Restructuring Transaction.

(b) Any issuance, assignment, transfer or conveyance of any securities, interests, 
rights or claims pursuant to the Plan, including the Newco Shares, the Newco 
Notes and the Affected Creditor Claims, will be free and clear of and from any 
and all Charges, Claims (including, notwithstanding anything to the contrary 
herein, any Unaffected Claims), D&O Claims, D&O Indemnity Claims, Affected 
Claims, Section 5.1(2) D&O Claims; Conspiracy Claims; Continuing Other D&O 
Claims, Non-Released D&O Claims; Class Action Claims, Class Action 
Indemnity Claims, claims or rights of any kind in respect of the Notes or the Note 
Indentures, and any right or claim that is based in whole or in part on facts, 
underlying transactions, Causes of Action or events relating to the Restructuring 
Transaction, the CCAA Proceedings or any of the foregoing, and any guarantees 
or indemnities with respect to any of the foregoing.  For greater certainty, with 
respect to the Subsidiaries, Greenheart and Greenheart’s direct and indirect 
subsidiaries: (i) the vesting free and clear in Newco and Newco II that occurs by 
operation of this paragraph shall only apply to SFC’s direct and indirect 
ownership interests in the Subsidiaries, Greenheart and Greenheart’s direct and 
indirect subsidiaries; and (ii) except as provided for in the Plan (including section 
6.6(a) and sections 4.9(g), 6.4(k), 6.4(l) and 6.4(m) hereof and Article 7 hereof) 
and the Sanction Order, the assets, liabilities, business and property of the 
Subsidiaries, Greenheart and Greenheart’s direct and indirect subsidiaries shall 
remain unaffected by the Restructuring Transaction.

ARTICLE 7
RELEASES

7.1 Plan Releases

Subject to 7.2 hereof, all of the following shall be fully, finally, irrevocably and forever 
compromised, released, discharged, cancelled and barred on the Plan Implementation Date:

(a) all Affected Claims, including all Affected Creditor Claims, Equity Claims, D&O 
Claims (other than Section 5.1(2) D&O Claims, Conspiracy Claims, Continuing
Other D&O Claims and Non-Released D&O Claims), D&O Indemnity Claims 
(except as set forth in section 7.1(d) hereof) and Noteholder Class Action Claims 
(other than the Continuing Noteholder Class Action Claims);
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(b) all Claims of the Ontario Securities Commission or any other Governmental 
Entity that have or could give rise to a monetary liability, including fines, awards, 
penalties, costs, claims for reimbursement or other claims having a monetary 
value;

(c) all Class Action Claims (including the Noteholder Class Action Claims) against 
SFC, the Subsidiaries or the Named Directors or Officers of SFC or the 
Subsidiaries (other than Class Action Claims that are Section 5.1(2) D&O Claims, 
Conspiracy Claims or Non-Released D&O Claims);

(d) all Class Action Indemnity Claims (including related D&O Indemnity Claims), 
other than any Class Action Indemnity Claim by the Third Party Defendants 
against SFC in respect of the Indemnified Noteholder Class Action Claims 
(including any D&O Indemnity Claim in that respect), which shall be limited to 
the Indemnified Noteholder Class Action Limit pursuant to the releases set out in 
section 7.1(f) hereof and the injunctions set out in section 7.3 hereof;

(e) any portion or amount of liability of the Third Party Defendants for the 
Indemnified Noteholder Class Action Claims (on a collective, aggregate basis in 
reference to all Indemnified Noteholder Class Action Claims together) that 
exceeds the Indemnified Noteholder Class Action Limit;

(f) any portion or amount of liability of the Underwriters for the Noteholder Class 
Action Claims (other than any Noteholder Class Action Claims against the 
Underwriters for fraud or criminal conduct) (on a collective, aggregate basis in 
reference to all such Noteholder Class Action Claims together) that exceeds the 
Indemnified Noteholder Class Action Limit;

(g) any portion or amount of, or liability of SFC for, any Class Action Indemnity 
Claims by the Third Party Defendants against SFC in respect of the Indemnified 
Noteholder Class Action Claims (on a collective, aggregate basis in reference to 
all such Class Action Indemnity Claims together) to the extent that such Class 
Action Indemnity Claims exceed the Indemnified Noteholder Class Action Limit; 

(h) any and all Excluded Litigation Trust Claims;

(i) any and all Causes of Action against Newco, Newco II, the directors and officers 
of Newco, the directors and officers of Newco II, the Noteholders, members of 
the ad hoc committee of Noteholders, the Trustees, the Transfer Agent, the 
Monitor, FTI Consulting Canada Inc., FTI HK, counsel for the current Directors 
of SFC, counsel for the Monitor, counsel for the Trustees, the SFC Advisors, the 
Noteholder Advisors, and each and every member (including members of any 
committee or governance council), partner or employee of any of the foregoing, 
for or in connection with or in any way relating to: any Claims (including, 
notwithstanding anything to the contrary herein, any Unaffected Claims); 
Affected Claims; Section 5.1(2) D&O Claims; Conspiracy Claims; Continuing 
Other D&O Claims; Non-Released D&O Claims; Class Action Claims; Class 
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Action Indemnity Claims; any right or claim in connection with or liability for the 
Notes or the Note Indentures; any guarantees, indemnities, claims for 
contribution, share pledges or Encumbrances related to the Notes or the Note 
Indentures; any right or claim in connection with or liability for the Existing 
Shares, Equity Interests or any other securities of SFC; any rights or claims of the 
Third Party Defendants relating to SFC or the Subsidiaries; 

(j) any and all Causes of Action against Newco, Newco II, the directors and officers 
of Newco, the directors and officers of Newco II, the Noteholders, members of 
the ad hoc committee of Noteholders, the Trustees, the Transfer Agent, the 
Monitor, FTI Consulting Canada Inc., FTI HK, the Named Directors and Officers, 
counsel for the current Directors of SFC, counsel for the Monitor, counsel for the 
Trustees, the SFC Advisors, the Noteholder Advisors, and each and every 
member (including members of any committee or governance council), partner or 
employee of any of the foregoing, based in whole or in part on any act, omission, 
transaction, duty, responsibility, indebtedness, liability, obligation, dealing or 
other occurrence existing or taking place on or prior to the Plan Implementation 
Date (or, with respect to actions taken pursuant to the Plan after the Plan 
Implementation Date, the date of such actions) in any way relating to, arising out 
of, leading up to, for, or in connection with the CCAA Proceeding, RSA, the 
Restructuring Transaction, the Plan, any proceedings commenced with respect to 
or in connection with the Plan, or the transactions contemplated by the RSA and 
the Plan, including the creation of Newco and/or Newco II and the creation, 
issuance or distribution of the Newco Shares, the Newco Notes, the Litigation 
Trust or the Litigation Trust Interests, provided that nothing in this paragraph 
shall release or discharge any of the Persons listed in this paragraph from or in 
respect of any obligations any of them may have under or in respect of the RSA, 
the Plan or under or in respect of any of Newco, Newco II, the Newco Shares, the 
Newco Notes, the Litigation Trust or the Litigation Trust Interests, as the case 
may be; 

(k) any and all Causes of Action against the Subsidiaries for or in connection with 
any Claim (including, notwithstanding anything to the contrary herein, any 
Unaffected Claim); any Affected Claim (including any Affected Creditor Claim, 
Equity Claim, D&O Claim, D&O Indemnity Claim and Noteholder Class Action 
Claim); any Section 5.1(2) D&O Claim; any Conspiracy Claim; any Continuing 
Other D&O Claim; any Non-Released D&O Claim; any Class Action Claim; any 
Class Action Indemnity Claim; any right or claim in connection with or liability 
for the Notes or the Note Indentures; any guarantees, indemnities, share pledges 
or Encumbrances relating to the Notes or the Note Indentures; any right or claim 
in connection with or liability for the Existing Shares, Equity Interests or any 
other securities of SFC; any rights or claims of the Third Party Defendants 
relating to SFC or the Subsidiaries; any right or claim in connection with or 
liability for the RSA, the Plan, the CCAA Proceedings, the Restructuring 
Transaction, the Litigation Trust, the business and affairs of SFC and the 
Subsidiaries (whenever or however conducted), the administration and/or 
management of SFC and the Subsidiaries, or any public filings, statements, 
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disclosures or press releases relating to SFC; any right or claim in connection with 
or liability for any indemnification obligation to Directors or Officers of SFC or 
the Subsidiaries pertaining to SFC, the Notes, the Note Indentures, the Existing 
Shares, the Equity Interests, any other securities of SFC or any other right, claim 
or liability for or in connection with the RSA, the Plan, the CCAA Proceedings, 
the Restructuring Transaction, the Litigation Trust, the business and affairs of 
SFC (whenever or however conducted), the administration and/or management of 
SFC, or any public filings, statements, disclosures or press releases relating to 
SFC; any right or claim in connection with or liability for any guaranty, indemnity 
or claim for contribution in respect of any of the foregoing; and any Encumbrance 
in respect of the foregoing;

(l) all Subsidiary Intercompany Claims as against SFC (which are assumed by 
Newco and then Newco II pursuant to the Plan);

(m) any entitlements of Ernst & Young to receive distributions of any kind (including 
Newco Shares, Newco Notes and Litigation Trust Interests) under this Plan;

(n) any entitlements of the Named Third Party Defendants to receive distributions of 
any kind (including Newco Shares, Newco Notes and Litigation Trust Interests) 
under this Plan; and

(o) any entitlements of the Underwriters to receive distributions of any kind 
(including Newco Shares, Newco Notes and Litigation Trust Interests) under this 
Plan.

7.2 Claims Not Released

Notwithstanding anything to the contrary in section 7.1 hereof, nothing in this 
Plan shall waive, compromise, release, discharge, cancel or bar any of the following: 

(a) SFC of its obligations under the Plan and the Sanction Order;

(b) SFC from or in respect of any Unaffected Claims (provided that recourse against 
SFC in respect of Unaffected Claims shall be limited in the manner set out in 
section 4.2 hereof); 

(c) any Directors or Officers of SFC or the Subsidiaries from any Non-Released 
D&O Claims, Conspiracy Claims or any Section 5.1(2) D&O Claims, provided 
that recourse against the Named Directors or Officers of SFC in respect of any 
Section 5.1(2) D&O Claims and any Conspiracy Claims shall be limited in the 
manner set out in section 4.9(e) hereof;

(d) any Other Directors and/or Officers from any Continuing Other D&O Claims, 
provided that recourse against the Other Directors and/or Officers in respect of the 
Indemnified Noteholder Class Action Claims shall be limited in the manner set 
out in section 4.4(b)(i) hereof; 
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(e) the Third Party Defendants from any claim, liability or obligation of whatever 
nature for or in connection with the Class Action Claims, provided that the 
maximum aggregate liability of the Third Party Defendants collectively in respect 
of the Indemnified Noteholder Class Action Claims shall be limited to the 
Indemnified Noteholder Class Action Limit pursuant to section 4.4(b)(i) hereof 
and the releases set out in sections 7.1(e) and 7.1(f) hereof and the injunctions set 
out in section 7.3 hereof;

(f) Newco II from any liability to the applicable Subsidiaries in respect of the 
Subsidiary Intercompany Claims assumed by Newco II pursuant to section 6.4(x)
hereof; 

(g) the Subsidiaries from any liability to Newco II in respect of the SFC 
Intercompany Claims conveyed to Newco II pursuant to section 6.4(x) hereof;

(h) SFC of or from any investigations by or non-monetary remedies of the Ontario 
Securities Commission, provided that, for greater certainty, all monetary rights, 
claims or remedies of the Ontario Securities Commission against SFC shall be 
treated as Affected Creditor Claims in the manner described in section 4.1 hereof 
and released pursuant to section 7.1(b) hereof; 

(i) the Subsidiaries from their respective indemnification obligations (if any) to 
Directors or Officers of the Subsidiaries that relate to the ordinary course 
operations of the Subsidiaries and that have no connection with any of the matters 
listed in section 7.1(i) hereof; 

(j) SFC or the Directors and Officers from any Insured Claims, provided that 
recovery for Insured Claims shall be irrevocably limited to recovery solely from 
the proceeds of Insurance Policies paid or payable on behalf of SFC or its 
Directors and Officers in the manner set forth in section 2.4 hereof;

(k) insurers from their obligations under insurance policies; and

(l) any Released Party for fraud or criminal conduct.

7.3 Injunctions

All Persons are permanently and forever barred, estopped, stayed and enjoined, on and 
after the Effective Time, with respect to any and all Released Claims, from (i) commencing, 
conducting or continuing in any manner, directly or indirectly, any action, suits, demands or 
other proceedings of any nature or kind whatsoever (including, without limitation, any 
proceeding in a judicial, arbitral, administrative or other forum) against the Released Parties; (ii) 
enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner or 
means, directly or indirectly, any judgment, award, decree or order against the Released Parties 
or their property; (iii) commencing, conducting or continuing in any manner, directly or 
indirectly, any action, suits or demands, including without limitation, by way of contribution or 
indemnity or other relief, in common law, or in equity, breach of trust or breach of fiduciary duty 
or under the provisions of any statute or regulation, or other proceedings of any nature or kind 
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whatsoever (including, without limitation, any proceeding in a judicial, arbitral, administrative or 
other forum) against any Person who makes such a claim or might reasonably be expected to 
make such a claim, in any manner or forum, against one or more of the Released Parties; (iv) 
creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or 
encumbrance of any kind against the Released Parties or their property; or (v) taking any actions 
to interfere with the implementation or consummation of this Plan; provided, however, that the 
foregoing shall not apply to the enforcement of any obligations under the Plan.

7.4 Timing of Releases and Injunctions

All releases and injunctions set forth in this Article 7 shall become effective on the Plan 
Implementation Date at the time or times and in the manner set forth in section 6.4 hereof.

7.5 Equity Class Action Claims Against the Third Party Defendants

Notwithstanding anything to the contrary in this Plan, any Class Action Claim against the 
Third Party Defendants that relates to the purchase, sale or ownership of Existing Shares or 
Equity Interests: (a) is unaffected by this Plan; (b) is not discharged, released, cancelled or barred 
pursuant to this Plan; (c) shall be permitted to continue as against the Third Party Defendants; (d) 
shall not be limited or restricted by this Plan in any manner as to quantum or otherwise 
(including any collection or recovery for any such Class Action Claim that relates to any liability 
of the Third Party Defendants for any alleged liability of SFC); and (e) does not constitute an 
Equity Claim or an Affected Claim under this Plan.

ARTICLE 8
COURT SANCTION

8.1 Application for Sanction Order

If the Plan is approved by the Required Majority, SFC shall apply for the Sanction Order 
on or before the date set for the hearing of the Sanction Order or such later date as the Court may 
set.  

8.2 Sanction Order

The Sanction Order shall, among other things:

(a) declare that: (i) the Plan has been approved by the Required Majority in 
conformity with the CCAA; (ii) the activities of SFC have been in reasonable 
compliance with the provisions of the CCAA and the Orders of the Court made in 
this CCAA Proceeding in all respects; (iii) the Court is satisfied that SFC has not 
done or purported to do anything that is not authorized by the CCAA; and (iv) the 
Plan and the transactions contemplated thereby are fair and reasonable;

(b) declare that the Plan and all associated steps, compromises, releases, discharges, 
cancellations, transactions, arrangements and reorganizations effected thereby are 
approved, binding and effective as herein set out as of the Plan Implementation 
Date;
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(c) confirm the amount of each of the Unaffected Claims Reserve, the Administration 
Charge Reserve and the Monitor’s Post-Implementation Reserve;

(d) declare that, on the Plan Implementation Date, all Affected Claims shall be fully, 
finally, irrevocably and forever compromised, released, discharged, cancelled and 
barred, subject only to the right of the applicable Persons to receive the 
distributions to which they are entitled pursuant to the Plan;

(e) declare that, on the Plan Implementation Date, the ability of any Person to 
proceed against SFC or the Subsidiaries in respect of any Released Claims shall 
be forever discharged and restrained, and all proceedings with respect to, in 
connection with or relating to any such matter shall be permanently stayed;

(f) declare that the steps to be taken, the matters that are deemed to occur and the 
compromises and releases to be effective on the Plan Implementation Date are 
deemed to occur and be effected in the sequential order contemplated by section 
6.4, beginning at the Effective Time;

(g) declare that, on the Plan Implementation Date, the SFC Assets vest absolutely in 
Newco and that, in accordance with section 6.4(x) hereof, the SFC Assets 
transferred by Newco to Newco II vest absolutely in Newco II, in each case in 
accordance with the terms of section 6.6(a) hereof;

(h) confirm that the Court was satisfied that: (i) the hearing of the Sanction Order was 
open to all of the Affected Creditors and all other Persons with an interest in SFC 
and that such Affected Creditors and other Persons were permitted to be heard at 
the hearing in respect of the Sanction Order; (ii) prior to the hearing, all of the 
Affected Creditors and all other Persons on the service list in respect of the 
CCAA Proceeding were given adequate notice thereof;

(i) provide that the Court was advised prior to the hearing in respect of the Sanction 
Order that the Sanction Order will be relied upon by SFC and Newco as an 
approval of the Plan for the purpose of relying on the exemption from the 
registration requirements of the United States Securities Act of 1933, as amended, 
pursuant to Section 3(a)(10) thereof for the issuance of the Newco Shares, Newco 
Notes and, to the extent they may be deemed to be securities, the Litigation Trust 
Interests, and any other securities to be issued pursuant to the Plan;

(j) declare that all obligations, agreements or leases to which (i) SFC remains a party 
on the Plan Implementation Date, or (ii) Newco and/or Newco II becomes a party 
as a result of the conveyance of the SFC Assets to Newco and the further 
conveyance of the SFC Assets to Newco II on the Plan Implementation Date, 
shall be and remain in full force and effect, unamended, as at the Plan 
Implementation Date and no party to any such obligation or agreement shall on or 
following the Plan Implementation Date, accelerate, terminate, refuse to renew, 
rescind, refuse to perform or otherwise disclaim or resiliate its obligations 
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thereunder, or enforce or exercise (or purport to enforce or exercise) any right or 
remedy under or in respect of any such obligation or agreement, by reason:

(i) of any event which occurred prior to, and not continuing after, the Plan 
Implementation Date, or which is or continues to be suspended or waived 
under the Plan, which would have entitled any other party thereto to 
enforce those rights or remedies;

(ii) that SFC sought or obtained relief or has taken steps as part of the Plan or 
under the CCAA;

(iii) of any default or event of default arising as a result of the financial 
condition or insolvency of SFC;

(iv) of the completion of any of the transactions contemplated under the Plan, 
including the transfer, conveyance and assignment of the SFC Assets to 
Newco and the further transfer, conveyance and assignment of the SFC 
Assets by Newco to Newco II; or

(v) of any compromises, settlements, restructurings, recapitalizations or 
reorganizations effected pursuant to the Plan;

(k) stay the commencing, taking, applying for or issuing or continuing any and all 
steps or proceedings, including without limitation, administrative hearings and
orders, declarations or assessments, commenced, taken or proceeded with or that 
may be commenced, taken or proceed with to advance any Released Claims;

(l) stay as against Ernst & Young the commencing, taking, applying for or issuing or 
continuing any and all steps or proceedings (other than all steps or proceedings to 
implement the Ernst & Young Settlement)  pursuant to the terms of the Order of 
the Honourable Justice Morawetz dated May 8, 2012 between (i) the Plan 
Implementation Date and (ii) the earlier of the Ernst & Young Settlement Date or 
such other date as may be ordered by the Court on a motion to the Court on 
reasonable notice to Ernst & Young;

(m) declare that in no circumstances will the Monitor have any liability for any of 
SFC's tax liability regardless of how or when such liability may have arisen;

(n) authorize the Monitor to perform its functions and fulfil its obligations under the 
Plan to facilitate the implementation of the Plan; 

(o) direct and deem the Trustees to release, discharge and cancel any guarantees, 
indemnities, Encumbrances or other obligations owing by or in respect of any 
Subsidiary relating to the Notes or the Note Indentures;

(p) declare that upon completion by the Monitor of its duties in respect of SFC 
pursuant to the CCAA and the Orders, the Monitor may file with the Court a 
certificate of Plan Implementation stating that all of its duties in respect of SFC 
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pursuant to the CCAA and the Orders have been completed and thereupon, FTI 
Consulting Canada Inc. shall be deemed to be discharged from its duties as 
Monitor and released of all claims relating to its activities as Monitor; and

(q) declare that, on the Plan Implementation Date, each of the Charges shall be 
discharged, released and cancelled, and that any obligations secured thereby shall 
satisfied pursuant to section 4.2(b) hereof, and that from and after the Plan 
Implementation Date the Administration Charge Reserve shall stand in place of 
the Administration Charge as security for the payment of any amounts secured by 
the Administration Charge;

(r) declare that the Monitor may not make any payment from the Monitor’s Post-
Implementation Plan Reserve to any third party professional services provider 
(other than its counsel) that exceeds $250,000 (alone or in a series of related 
payments) without the prior consent of the Initial Consenting Noteholders or an 
Order of the Court;

(s) declare that SFC and the Monitor may apply to the Court for advice and direction 
in respect of any matters arising from or under the Plan;

(t) declare that, subject to the due performance of its obligations as set forth in the 
Plan and subject to its compliance with any written directions or instructions of 
the Monitor and/or directions of the Court in the manner set forth in the Plan,  
SFC Escrow Co. shall have no liabilities whatsoever arising from the performance 
of its obligations under the Plan;

(u) order and declare that all Persons with Unresolved Claims shall have standing in 
any proceeding in respect of the determination or status of any Unresolved Claim, 
and that Goodmans LLP (in its capacity as counsel to the Initial Consenting 
Noteholders) shall have standing in any such proceeding on behalf of the Initial 
Consenting Notheolders (in their capacity as Affected Creditors with Proven 
Claims);

(v) order and declare that, from and after the Plan Implementation Date, Newco will 
be permitted, in its sole discretion and on terms acceptable to Newco, to advance 
additional cash amounts to the Litigation Trustee from time to time for the 
purpose of providing additional financing to the Litigation Trust, including the 
provision of such additional amounts as a non-interest bearing loan to the 
Litigation Trust that is repayable to Newco on similar terms and conditions as the 
Litigation Funding Receivable;

(w) order and declare that: (i) subject to the prior consent of the Initial Consenting 
Noteholders, each of the Monitor and the Litigation Trustee shall have the right to 
seek and obtain an order from any court of competent jurisdiction, including an 
Order of the Court in the CCAA or otherwise, that gives effect to any releases of 
any Litigation Trust Claims agreed to by the Litigation Trustee in accordance with 
the Litigation Trust Agreement, and (ii) in accordance with this section 8.2(w), all 
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Affected Creditors shall be deemed to consent to any such releases in any such 
proceedings;

(x) order and declare that, prior to the Effective Time, SFC shall: (i) preserve or cause 
to be preserved copies of any documents (as such term is defined in the Rules of 
Civil Procedure (Ontario)) that are relevant to the issues raised in the Class 
Actions; and (ii) make arrangements acceptable to SFC, the Monitor, the Initial 
Consenting Noteholders, counsel to Ontario Class Action Plaintiffs, counsel to 
Ernst & Young, counsel to the Underwriters and counsel to the Named Third 
Party Defendants to provide the parties to the Class Actions with access thereto, 
subject to customary commercial confidentiality, privilege or other applicable 
restrictions, including lawyer-client privilege, work product privilege and other 
privileges or immunities, and to restrictions on disclosure arising from s. 16 of the 
Securities Act (Ontario) and comparable restrictions on disclosure in other 
relevant jurisdictions, for purposes of prosecuting and/or defending the Class 
Actions, as the case may be, provided that nothing in the foregoing reduces or 
otherwise limits the parties’ rights to production and discovery in accordance with 
the Rules of Civil Procedure (Ontario) and the Class Proceedings Act, 1992 
(Ontario);

(y) order that releases and injunctions set forth in Article 7 of this Plan are effective 
on the Plan Implementation Date at the time or times and in the manner set forth 
in section 6.4 hereof; 

(z) order that the Ernst & Young Release shall become effective on the Ernst & 
Young Settlement Date in the manner set forth in section 11.1 hereof;

(aa) order that any Named Third Party Releases shall become effective if and when the 
terms and conditions of sections 11.2(a), 11.2(b), 11.2(c) have been fulfilled.;

(bb) order and declare that the matters described in Article 11 hereof shall occur 
subject to and in accordance with the terms and conditions of Article 11; and

(cc) declare that section 95 to 101 of the BIA shall not apply to any of the transactions 
implemented pursuant to the Plan.

If agreed by SFC, the Monitor and the Initial Consenting Noteholders, any of the relief to be 
included in the Sanction Order pursuant to this section 8.2 in respect of matters relating to the 
Litigation Trust may instead be included in a separate Order of the Court satisfactory to SFC, the 
Monitor and the Initial Consenting Noteholders granted prior to the Plan Implementation Date.

ARTICLE 9
CONDITIONS PRECEDENT AND IMPLEMENTATION

9.1 Conditions Precedent to Implementation of the Plan

The implementation of the Plan shall be conditional upon satisfaction or waiver of the 
following conditions prior to or at the Effective Time, each of which is for the benefit of SFC 
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and the Initial Consenting Noteholders and may be waived only by SFC and the Initial 
Consenting Noteholders collectively; provided, however, that the conditions in sub-paragraphs 
(g), (h), (n), (o), (q), (r), (u), (z), (ff), (gg), (mm), (ll) and (nn) shall only be for the benefit of the 
Initial Consenting Noteholders and, if not satisfied on or prior to the Effective Time, may be 
waived only by the Initial Consenting Noteholders; and provided further that such conditions 
shall not be enforceable by SFC if any failure to satisfy such conditions results from an action, 
error, omission by or within the control of SFC and such conditions shall not be enforceable by 
the Initial Consenting Noteholders if any failure to satisfy such conditions results from an action, 
error, omission by or within the control of the Initial Consenting Noteholders:

Plan Approval Matters

(a) the Plan shall have been approved by the Required Majority and the Court, and in 
each case the Plan shall have been approved in a form consistent with the RSA or
otherwise acceptable to SFC and the Initial Consenting Noteholders, each acting 
reasonably;

(b) the Sanction Order shall have been made and shall be in full force and effect prior 
to December 17, 2012 (or such later date as may be consented to by SFC and the 
Initial Consenting Noteholders), and all applicable appeal periods in respect 
thereof shall have expired and any appeals therefrom shall have been disposed of 
by the applicable appellate court;

(c) the Sanction Order shall be in a form consistent with the Plan or otherwise 
acceptable to SFC and the Initial Consenting Noteholders, each acting reasonably;

(d) all filings under Applicable Laws that are required in connection with the 
Restructuring Transaction shall have been made and any regulatory consents or 
approvals that are required in connection with the Restructuring Transaction shall 
have been obtained and, in the case of waiting or suspensory periods, such 
waiting or suspensory periods shall have expired or been terminated; without 
limiting the generality of the foregoing, such filings and regulatory consents or 
approvals include:

(i) any required filings, consents and approvals of securities regulatory 
authorities in Canada;

(ii) a consultation with the Executive of the Hong Kong Securities and Futures 
Commission that is satisfactory to SFC, the Monitor and the Initial 
Consenting Noteholders confirming that implementation of the 
Restructuring Transaction will not result in an obligation arising for 
Newco, its shareholders, Newco II or any Subsidiary to make a mandatory 
offer to acquire shares of Greenheart;

(iii) the submission by SFC and each applicable Subsidiary of a Circular 698 
tax filing with all appropriate tax authorities in the PRC within the 
requisite time prior to the Plan Implementation Date, such filings to be in 
form and substance satisfactory to the Initial Consenting Noteholders; and



- 71 -

(iv) if notification is necessary or desirable under the Antimonopoly Law of 
People's Republic of China and its implementation rules, the submission 
of all antitrust filings considered necessary or prudent by the Initial 
Consenting Noteholders and the acceptance and (to the extent required) 
approval thereof by the competent Chinese authority, each such filing to 
be in form and substance satisfactory to the Initial Consenting 
Noteholders;

(e) there shall not be in effect any preliminary or final decision, order or decree by a 
Governmental Entity, no application shall have been made to any Governmental 
Entity, and no action or investigation shall have been announced, threatened or 
commenced by any Governmental Entity, in consequence of or in connection with 
the Restructuring Transaction that restrains, impedes or prohibits (or if granted 
could reasonably be expected to restrain, impede or prohibit) the Restructuring 
Transaction or any material part thereof or requires or purports to require a 
variation of the Restructuring Transaction, and SFC shall have provided the Initial 
Consenting Noteholders with a certificate signed by an officer of SFC, without 
personal liability on the part of such officer, certifying compliance with this 
Section 9.1(e) as of the Plan Implementation Date;

Newco and Newco II Matters

(f) the organization, incorporating documents, articles, by-laws and other constating 
documents of Newco and Newco II (including any shareholders agreement, 
shareholder rights plan and classes of shares (voting and non-voting)) and any 
affiliated or related entities formed in connection with the Restructuring 
Transaction or the Plan, and all definitive legal documentation in connection with 
all of the foregoing, shall be acceptable to the Initial Consenting Noteholders and 
in form and in substance reasonably satisfactory to SFC;

(g) the composition of the board of directors of Newco and Newco II and the senior 
management and officers of Newco and Newco II that will assume office, or that 
will continue in office, as applicable, on the Plan Implementation Date shall be 
acceptable to the Initial Consenting Noteholders;

(h) the terms of employment of the senior management and officers of Newco and 
Newco II shall be acceptable to the Initial Consenting Noteholders;

(i) except as expressly set out in this Plan, neither Newco nor Newco II shall have: 
(i) issued or authorized the issuance of any shares, notes, options, warrants or 
other securities of any kind, (ii) become subject to any Encumbrance with respect 
to its assets or property; (iii) become liable to pay any indebtedness or liability of 
any kind (other than as expressly set out in section 6.4 hereof); or (iv) entered into 
any Material agreement; 

(j) any securities that are formed in connection with the Plan, including the Newco 
Shares and the Newco Notes, when issued and delivered pursuant to the Plan, 
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shall be duly authorized, validly issued and fully paid and non-assessable and the 
issuance and distribution thereof shall be exempt from all prospectus and 
registration requirements of any applicable securities, corporate or other law, 
statute, order, decree, consent decree, judgment, rule, regulation, ordinance, 
notice, policy or other pronouncement having the effect of law applicable in the 
provinces of Canada;

(k) Newco shall not be a reporting issuer (or equivalent) in any province of Canada or 
any other jurisdiction;

(l) all of the steps, terms, transactions and documents relating to the conveyance of 
the SFC Assets to Newco and the further conveyance of the SFC Assets by 
Newco to Newco II in accordance with the Plan shall be in form and in substance 
acceptable to SFC and the Initial Consenting Noteholders;

(m) all of the following shall be in form and in substance acceptable to the Initial 
Consenting Noteholders and reasonably satisfactory to SFC: (i) the Newco 
Shares; (ii) the Newco Notes (including the aggregate principal amount of the 
Newco Notes); (iii) any trust indenture or other document governing the terms of 
the Newco Notes; and (iv) the number of Newco Shares and Newco Notes to be 
issued in accordance with this Plan;

Plan Matters

(n) the Indemnified Noteholder Class Action Limit shall be acceptable to the Initial 
Consenting Noteholders;

(o) the aggregate amount of the Proven Claims held by Ordinary Affected Creditors 
shall be acceptable to the Initial Consenting Noteholders;

(p) the amount of each of the Unaffected Claims Reserve and the Administration 
Charge Reserve shall, in each case, be acceptable to SFC, the Monitor and the 
Initial Consenting Noteholders;

(q) the amount of the Monitor’s Post-Implementation Reserve and the amount of any 
Permitted Continuing Retainers shall be acceptable to the Initial Consenting 
Noteholders, and the Initial Consenting Noteholders shall be satisfied that all 
outstanding monetary retainers held by any SFC Advisors (net of any Permitted 
Continuing Retainers) have been repaid to SFC on the Plan Implementation Date;  

(r) [Intentionally deleted];

(s) the amount of each of the following shall be acceptable to SFC, the Monitor and 
the Initial Consenting Noteholders: (i) the aggregate amount of Lien Claims to be 
satisfied by the return to the applicable Lien Claimants of the applicable secured 
property in accordance with section 4.2(c)(i) hereof; and (ii) the aggregate amount 
of Lien Claims to be repaid in cash on the Plan Implementation Date in 
accordance with section 4.2(c)(ii) hereof;
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(t) the aggregate amount of Unaffected Claims, and the aggregate amount of the 
Claims listed in each subparagraph of the definition of “Unaffected Claims” shall, 
in each case, be acceptable to SFC, the Monitor and the Initial Consenting 
Noteholders;

(u) the aggregate amount of Unresolved Claims and the amount of the Unresolved 
Claims Reserve shall, in each case, be acceptable to the Initial Consenting 
Noteholders and shall be confirmed in the Sanction Order;

(v) Litigation Trust and the Litigation Trust Agreement shall be in form and in 
substance acceptable to SFC and the Initial Consenting Noteholders, each acting 
reasonably, and the Litigation Trust shall be established in a jurisdiction that is 
acceptable to the Initial Consenting Noteholders and SFC, each acting reasonably;

(w) SFC, the Monitor and the Initial Consenting Noteholders, each acting reasonably, 
shall be satisfied with the proposed use of proceeds and payments relating to all 
aspects of the Restructuring Transaction and the Plan, including, without 
limitation, any change of control payments, consent fees, transaction fees, third 
party fees or termination or severance payments, in the aggregate of $500,000 or 
more, payable by SFC or any Subsidiary to any Person (other than a 
Governmental Entity) in respect of or in connection with the Restructuring 
Transaction or the Plan, including without limitation, pursuant to any employment 
agreement or incentive plan of SFC or any Subsidiary;

(x) SFC, the Monitor and the Initial Consenting Noteholders, each acting reasonably, 
shall be satisfied with the status and composition of all liabilities, indebtedness 
and obligations of the Subsidiaries and all releases of the Subsidiaries provided 
for in the Plan and the Sanction Order shall be binding and effective as of the Plan 
Implementation Date;

Plan Implementation Date Matters

(y) the steps required to complete and implement the Plan shall be in form and in 
substance satisfactory to SFC and the Initial Consenting Noteholders;

(z) the Noteholders and the Early Consent Noteholders shall receive, on the Plan 
Implementation Date, all of the consideration to be distributed to them pursuant to 
the Plan;

(aa) all of the following shall be in form and in substance satisfactory to SFC and the 
Initial Consenting Noteholders: (i) all materials filed by SFC with the Court or 
any court of competent jurisdiction in the United States, Canada, Hong Kong, the 
PRC or any other jurisdiction that relates to the Restructuring Transaction; (ii) the 
terms of any court-imposed charges on any of the assets, property or undertaking 
of any of SFC, including without limitation any of the Charges; (iii) the Initial 
Order; (iv) the Claims Procedure Order; (v) the Meeting Order; (vi) the Sanction 
Order; (vii) any other Order granted in connection with the CCAA Proceeding or 
the Restructuring Transaction by the Court or any other court of competent 
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jurisdiction in Canada, the United States, Hong Kong, the PRC or any other 
jurisdiction; and (viii) the Plan (as it is approved by the Required Majority and the 
Sanction Order);

(bb) any and all court-imposed charges on any assets, property or undertaking of SFC, 
including the Charges, shall be discharged on the Plan Implementation Date on 
terms acceptable to the Initial Consenting Noteholders and SFC, each acting 
reasonably;

(cc) SFC shall have paid, in full, the Expense Reimbursement and all fees and costs 
owing to the SFC Advisors on the Plan Implementation Date, and neither Newco 
nor Newco II shall have any liability for any fees or expenses due to the SFC 
Advisors or the Noteholder Advisors either as at or following the Plan 
Implementation Date;

(dd) SFC or the Subsidiaries shall have paid, in full all fees owing to each of Chandler 
Fraser Keating Limited and Spencer Stuart on the Plan Implementation Date, and 
neither Newco nor Newco II shall have any liability for any fees or expenses due 
to either Chandler Fraser Keating Limited and Spencer Stuart as at or following 
the Plan Implementation Date;

(ee) SFC shall have paid all Trustee Claims that are outstanding as of the Plan 
Implementation Date, and the Initial Consenting Noteholders shall be satisfied 
that SFC has made adequate provision in the Unaffected Claims Reserve for the 
payment of all Trustee Claims to be incurred by the Trustees after the Plan 
Implementation Date in connection with the performance of their respective 
duties under the Note Indentures or this Plan;

(ff) there shall not exist or have occurred any Material Adverse Effect, and SFC shall 
have provided the Initial Consenting Noteholders with a certificate signed by an 
officer of the Company, without any personal liability on the part of such officer, 
certifying compliance with this section 9.1(ff) as of the Plan Implementation
Date;

(gg) there shall have been no breach of the Noteholder Confidentiality Agreements (as 
defined in the RSA) by SFC or any of the Sino-Forest Representatives (as defined 
therein) in respect of the applicable Initial Consenting Noteholder;

(hh) the Plan Implementation Date shall have occurred no later than January 15, 2013
(or such later date as may be consented to by SFC and the Initial Consenting 
Noteholders);

RSA Matters

(ii) all conditions set out in sections 6 and 7 of the RSA shall have been satisfied or 
waived in accordance with the terms of the RSA;

(jj) the RSA shall not have been terminated;
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Other Matters

(kk) the organization, incorporating documents, articles, by-laws and other constating 
documents of SFC Escrow Co. and all definitive legal documentation in 
connection with SFC Escrow Co., shall be acceptable to the Initial Consenting 
Noteholders and the Monitor and in form and in substance reasonably satisfactory 
to SFC;

(ll) except as expressly set out in this Plan, SFC Escrow Co. shall not have: (i) issued 
or authorized the issuance of any shares, notes, options, warrants or other 
securities of any kind, (ii) become subject to any Encumbrance with respect to its 
assets or property; (iii) acquired any assets or become liable to pay any 
indebtedness or liability of any kind (other than as expressly set out in this Plan); 
or (iv) entered into any agreement;

(mm) the Initial Consenting Noteholders shall have completed due diligence in respect 
of SFC and the Subsidiaries and the results of such due diligence shall be 
acceptable to the Initial Consenting Noteholders prior to the date for the hearing 
of the Sanction Order, except in respect of any new material information or events 
arising or discovered on or after the date of the hearing for the Sanction Order of 
which the Initial Consenting Noteholders were previously unaware, in respect of 
which the date for the Initial Consenting Noteholders to complete such due 
diligence shall be the  Plan Implementation Date, provided that “new material 
information or events” for purposes of this Section 9.1(mm) shall not include any 
information or events disclosed prior to the date of the hearing for the Sanction 
Order in a press release issued by SFC, an affidavit filed with the Court by SFC or 
a Monitor’s Report filed with the Court;

(nn) if so requested by the Initial Consenting Noteholders, the Sanction Order shall 
have been recognized and confirmed as binding and effective pursuant to an order 
of a court of competent jurisdiction in Canada and any other jurisdiction requested 
by the Initial Consenting Noteholders, and all applicable appeal periods in respect 
of any such recognition order shall have expired and any appeals therefrom shall 
have been disposed of by the applicable appellate court;

(oo) all press releases, disclosure documents and definitive agreements in respect of 
the Restructuring Transaction or the Plan shall be in form and substance 
satisfactory to SFC and the Initial Consenting Noteholders, each acting 
reasonably; and

(pp) Newco and SFC shall have entered into arrangements reasonably satisfactory to 
SFC and the Initial Consenting Noteholders for ongoing preservation and access 
to the books and records of SFC and the Subsidiaries in existence as at the Plan 
Implementation Date, as such access may be reasonably requested by SFC or any 
Director or Officer in the future in connection with any administrative or legal 
proceeding, in each such case at the expense of the Person making such request.
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For greater certainty, nothing in Article 11 hereof is a condition precedent to the implementation 
of the Plan.

9.2 Monitor’s Certificate of Plan Implementation

Upon delivery of written notice from SFC and Goodmans LLP (on behalf of the Initial 
Consenting Noteholders) of the satisfaction of the conditions set out in section 9.1, the Monitor 
shall deliver to Goodmans LLP and SFC a certificate stating that the Plan Implementation Date 
has occurred and that the Plan and the Sanction Order are effective in accordance with their 
respective terms. Following the Plan Implementation Date, the Monitor shall file such certificate 
with the Court.

ARTICLE 10
ALTERNATIVE SALE TRANSACTION

10.1 Alternative Sale Transaction

At any time prior to the Plan Implementation Date (whether prior to or after the granting 
of the Sanction Order), and subject to the prior written consent of the Initial Consenting 
Noteholders, SFC may complete a sale of all or substantially all of the SFC Assets on terms that 
are acceptable to the Initial Consenting Noteholders (an “Alternative Sale Transaction”), 
provided that such Alternative Sale Transaction has been approved by the Court pursuant to 
section 36 of the CCAA on notice to the service list.  In the event that such an Alternative Sale 
Transaction is completed, the terms and conditions of this Plan shall continue to apply in all 
respects, subject to the following:

(a) The Newco Shares and Newco Notes shall not be distributed in the manner 
contemplated herein.  Instead, the consideration paid or payable to SFC pursuant 
to the Alternative Sale Transaction (the “Alternative Sale Transaction 
Consideration”) shall be distributed to the Persons entitled to receive Newco 
Shares hereunder, and such Persons shall receive the Alternative Sale Transaction 
Consideration in the same proportions and subject to the same terms and 
conditions as are applicable to the distribution of Newco Shares hereunder.

(b) All provisions in this Plan that address Newco or Newco II shall be deemed to be 
ineffective to the extent that they address Newco or Newco II, given that Newco 
and Newco II will not be required in connection with an Alternative Sale 
Transaction.

(c) All provisions addressing the Newco Notes shall be deemed to be ineffective to 
the extent such provisions address the Newco Notes, given that the Newco Notes 
will not be required in connection with an Alternative Sale Transaction.

(d) All provisions relating to the Newco Shares shall be deemed to address the 
Alternative Sale Transaction Consideration to the limited extent such provisions 
address the Newco Shares.
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(e) SFC, with the written consent of the Monitor and the Initial Consenting 
Noteholders, shall be permitted to make such amendments, modifications and 
supplements to the terms and conditions of this Plan as are necessary to: (i) 
facilitate the Alternative Sale Transaction; (ii) cause the Alternative Sale 
Transaction Consideration to be distributed in the same proportions and subject to 
the same terms and conditions as are subject to the distribution of Newco Shares 
hereunder; and (iii) complete the Alternative Sale Transaction and distribute the 
Alternative Sale Transaction Proceeds in a manner that is tax efficient for SFC 
and the Affected Creditors with Proven Claims, provided in each case that (y) a 
copy of such amendments, modifications or supplements is filed with the Court 
and served upon the service list; and (z) the Monitor is satisfied that such 
amendments, modifications or supplements do not materially alter the 
proportionate entitlements of the Affected Creditors, as amongst themselves, to 
the consideration distributed pursuant to the Plan.

Except for the requirement of obtaining the prior written consent of the Initial Consenting 
Noteholders with respect to the matters set forth in this section 10.1 and subject to the approval 
of the Alternative Sale Transaction by the Court pursuant to section 36 of the CCAA (on notice 
to the service list), once this Plan has been approved by the Required Majority of Affected 
Creditors, no further meeting, vote or approval of the Affected Creditors shall be required to 
enable SFC to complete an Alternative Sale Transaction or to amend the Plan in the manner 
described in this 10.1. 

ARTICLE 11
SETTLEMENT OF CLAIMS AGAINST THIRD PARTY DEFENDANTS

11.1 Ernst & Young

(a) Notwithstanding anything to the contrary herein, subject to: (i) the granting of the 
Sanction Order; (ii) the issuance of the Settlement Trust Order (as may be 
modified in a manner satisfactory to the parties to the Ernst & Young Settlement 
and SFC (if occurring on or prior to the Plan Implementation Date), the Monitor 
and the Initial Consenting Noteholders, as applicable, to the extent, if any, that 
such modifications affect SFC, the Monitor or the Initial Consenting Noteholders, 
each acting reasonably); (iii) the granting of an Order under Chapter 15 of the 
United States Bankruptcy Code recognizing and enforcing the Sanction Order and 
the Settlement Trust Order in the United States; (iv) any other order necessary to 
give effect to the Ernst & Young Settlement (the orders referenced in (iii) and (iv) 
being collectively the “Ernst & Young Orders”); (v) the fulfillment of all 
conditions precedent in the Ernst & Young Settlement and the fulfillment by the 
Ontario Class Action Plaintiffs of all of their obligations thereunder; and (vi) the 
Sanction Order, the Settlement Trust Order and all Ernst & Young Orders being 
final orders and not subject to further appeal or challenge, Ernst & Young shall 
pay the settlement amount as provided in the Ernst & Young Settlement to the 
trust established pursuant to the Settlement Trust Order (the “Settlement Trust”).  
Upon receipt of a certificate from Ernst & Young confirming it has paid the 
settlement amount to the Settlement Trust in accordance with the Ernst & Young 
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Settlement and the trustee of the Settlement Trust confirming receipt of such 
settlement amount, the Monitor shall deliver to Ernst & Young a certificate (the 
“Monitor’s Ernst & Young Settlement Certificate”) stating that (i) Ernst & 
Young has confirmed that the settlement amount has been paid to the Settlement 
Trust in accordance with the Ernst & Young Settlement; (ii) the trustee of the 
Settlement Trust has confirmed that such settlement amount has been received by 
the Settlement Trust; and (iii) the Ernst & Young Release is in full force and 
effect in accordance with the Plan. The Monitor shall thereafter file the Monitor’s 
Ernst & Young Settlement Certificate with the Court.

(b) Notwithstanding anything to the contrary herein, upon receipt by the Settlement 
Trust of the settlement amount in accordance with the Ernst & Young Settlement: 
(i) all Ernst & Young Claims shall be fully, finally, irrevocably and forever 
compromised, released, discharged, cancelled, barred and deemed satisfied and 
extinguished as against Ernst & Young; (ii) section 7.3 hereof shall apply to Ernst 
& Young and the Ernst & Young Claims mutatis mutandis on the Ernst & Young 
Settlement Date; and (iii) none of the plaintiffs in the Class Actions shall be 
permitted to claim from any of the other Third Party Defendants that portion of 
any damages that corresponds to the liability of Ernst & Young, proven at trial or 
otherwise, that is the subject of the Ernst & Young Settlement.

(c) In the event that the Ernst & Young Settlement is not completed in accordance 
with its terms, the Ernst & Young Release and the injunctions described in section 
11.1(b) shall not become effective.

11.2 Named Third Party Defendants

(a) Notwithstanding anything to the contrary in section 12.5(a) or 12.5(b) hereof, at 
any time prior to 10:00 a.m. (Toronto time) on December 6, 2012 or such later 
date as agreed in writing by the Monitor, SFC (if on or prior to the Plan 
Implementation Date) and the Initial Consenting Noteholders, Schedule “A” to 
this Plan may be amended, restated, modified or supplemented at any time and 
from time to time to add any Eligible Third Party Defendant as a “Named Third 
Party Defendant”, subject in each case to the prior written consent of such Third 
Party Defendant, the Initial Consenting Noteholders, counsel to the Ontario Class 
Action Plaintiffs, the Monitor and, if occurring on or prior to the Plan 
Implementation Date, SFC.  Any such amendment, restatement, modification 
and/or supplement of Schedule “A” shall be deemed to be effective automatically 
upon all such required consents being received.  The Monitor shall: (A) provide 
notice to the service list of any such amendment, restatement, modification and/or 
supplement of Schedule “A”; (B) file a copy thereof with the Court; and (C) post 
an electronic copy thereof on the Website.  All Affected Creditors shall be 
deemed to consent thereto any and no Court Approval thereof will be required.

(b) Notwithstanding anything to the contrary herein, subject to: (i) the granting of the 
Sanction Order; (ii) the granting of the applicable Named Third Party Defendant 
Settlement Order;  and (iii) the satisfaction or waiver of all conditions precedent 
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contained in the applicable Named Third Party Defendant Settlement, the 
applicable Named Third Party Defendant Settlement shall be given effect in 
accordance with its terms.  Upon receipt of a certificate (in form and in substance 
satisfactory to the Monitor) from each of the parties to the applicable Named 
Third Party Defendant Settlement confirming that all conditions precedent thereto 
have been satisfied or waived, and that any settlement funds have been paid and 
received, the Monitor shall deliver to the applicable Named Third Party 
Defendant a certificate (the “Monitor’s Named Third Party Settlement 
Certificate”) stating that (i) each of the parties to such Named Third Party 
Defendant Settlement has confirmed that all conditions precedent thereto have 
been satisfied or waived; (ii) any settlement funds have been paid and received; 
and (iii) immediately upon the delivery of the Monitor’s Named Third Party 
Settlement Certificate, the applicable Named Third Party Release will be in full 
force and effect in accordance with the Plan.  The Monitor shall thereafter file the 
Monitor’s Named Third Party Settlement Certificate with the Court.

(c) Notwithstanding anything to the contrary herein, upon delivery of the Monitor’s 
Named Third Party Settlement Certificate, any claims and Causes of Action shall 
be dealt with in accordance with the terms of the applicable Named Third Party 
Settlement, the Named Third Party Settlement Order and the Named Third Party 
Release.  To the extent provided for by the terms of the applicable Named Third 
Party Defendant Release: (i) the applicable Causes of Action against the 
applicable Named Third Party Defendant shall be fully, finally, irrevocably and 
forever compromised, released, discharged, cancelled, barred and deemed 
satisfied and extinguished as against the applicable Named Third Party 
Defendant; and (ii) section 7.3 hereof shall apply to the applicable Named Third 
Party Defendant and the applicable Causes of Action against the applicable 
Named Third Party Defendant mutatis mutandis on the effective date of the 
Named Third Party Defendant Settlement.

ARTICLE 12
GENERAL

12.1 Binding Effect

On the Plan Implementation Date:

(a) the Plan will become effective at the Effective Time;

(b) the Plan shall be final and binding in accordance with its terms for all purposes on 
all Persons named or referred to in, or subject to, the Plan and their respective 
heirs, executors, administrators and other legal representatives, successors and 
assigns;

(c) each Person named or referred to in, or subject to, the Plan will be deemed to have 
consented and agreed to all of the provisions of the Plan, in its entirety and shall 
be deemed to have executed and delivered all consents, releases, assignments and 
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waivers, statutory or otherwise, required to implement and carry out the Plan in its 
entirety.

12.2 Waiver of Defaults

(a) From and after the Plan Implementation Date, all Persons shall be deemed to have 
waived any and all defaults of SFC then existing or previously committed by 
SFC, or caused by SFC, the commencement of the CCAA Proceedings by SFC, 
any matter pertaining to the CCAA Proceedings, any of the provisions in the Plan 
or steps contemplated in the Plan, or non-compliance with any covenant, 
warranty, representation, term, provision, condition or obligation, expressed or 
implied, in any contract, instrument, credit document, indenture, note, lease, 
guarantee, agreement for sale or other agreement, written or oral, and any and all 
amendments or supplements thereto, existing between such Person and SFC, and 
any and all notices of default and demands for payment or any step or proceeding 
taken or commenced in connection therewith under any such agreement shall be 
deemed to have been rescinded and of no further force or effect, provided that 
nothing shall be deemed to excuse SFC from performing its obligations under the 
Plan or be a waiver of defaults by SFC under the Plan and the related documents.

(b) Effective on the Plan Implementation Date, any and all agreements that are 
assigned to Newco and/or to Newco II as part of the SFC Assets shall be and 
remain in full force and effect, unamended, as at the Plan Implementation Date, 
and no Person shall, following the Plan Implementation Date, accelerate, 
terminate, rescind, refuse to perform or otherwise repudiate its obligations under, 
or enforce or exercise any right (including any right of set-off, dilution or other 
remedy) or make any demand against Newco, Newco II or any Subsidiary under 
or in respect of any such agreement with Newco, Newco II or any Subsidiary, by 
reason of:

(i) any event that occurred on or prior to the Plan Implementation Date that 
would have entitled any Person thereto to enforce those rights or remedies 
(including defaults or events of default arising as a result of the insolvency 
of SFC);

(ii) the fact that SFC commenced or completed the CCAA Proceedings;

(iii) the implementation of the Plan, or the completion of any of the steps, 
transactions or things contemplated by the Plan; or

(iv) any compromises, arrangements, transactions, releases, discharges or 
injunctions effected pursuant to the Plan or this Order.

12.3 Deeming Provisions

In the Plan, the deeming provisions are not rebuttable and are conclusive and irrevocable.
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12.4 Non-Consummation

SFC reserves the right to revoke or withdraw the Plan at any time prior to the Sanction 
Date, with the consent of the Monitor and the Initial Consenting Noteholders.  If SFC so revokes 
or withdraws the Plan, or if the Sanction Order is not issued or if the Plan Implementation Date 
does not occur, (a) the Plan shall be null and void in all respects, (b) any settlement or 
compromise embodied in the Plan, including the fixing or limiting to an amount certain any 
Claim, and any document or agreement executed pursuant to the Plan shall be deemed null and 
void, and (c) nothing contained in the Plan, and no acts taken in preparation for consummation of 
the Plan, shall (i) constitute or be deemed to constitute a waiver or release of any Claims by or 
against SFC or any other Person; (ii) prejudice in any manner the rights of SFC or any other 
Person in any further proceedings involving SFC; or (iii) constitute an admission of any sort by 
SFC or any other Person.

12.5 Modification of the Plan

(a) SFC may, at any time and from time to time, amend, restate, modify and/or 
supplement the Plan with the consent of the Monitor and the Initial Consenting 
Noteholders, provided that: any such amendment, restatement, modification or 
supplement must be contained in a written document that is filed with the Court 
and: 

(i) if made prior to or at the Meeting: (A) the Monitor, SFC or the Chair (as 
defined in the Meeting Order) shall communicate the details of any such 
amendment, restatement, modification and/or supplement to Affected 
Creditors and other Persons present at the Meeting prior to any vote being 
taken at the Meeting; (B) SFC shall provide notice to the service list of 
any such amendment, restatement, modification and/or supplement and 
shall file a copy thereof with the Court forthwith and in any event prior to 
the Court hearing in respect of the Sanction Order; and (C) the Monitor 
shall post an electronic copy of such amendment, restatement, 
modification and/or supplement on the Website forthwith and in any event 
prior to the Court hearing in respect of the Sanction Order; and

(ii) if made following the Meeting: (A) SFC shall provide notice to the service 
list of any such amendment, restatement, modification and/or supplement 
and shall file a copy thereof with the Court; (B) the Monitor shall post an 
electronic copy of such amendment, restatement, modification and/or 
supplement on the Website; and (C) such amendment, restatement, 
modification and/or supplement shall require the approval of the Court 
following notice to the Affected Creditors and the Trustees.

(b) Notwithstanding section 12.5(a), any amendment, restatement, modification or 
supplement may be made by SFC: (i) if prior to the Sanction Date, with the 
consent of the Monitor and the Initial Consenting Noteholders; and (ii) if after the 
Sanction Date, with the consent of the Monitor and the Initial Consenting 
Noteholders and upon approval by the Court, provided in each case that it 



- 82 -

concerns a matter that, in the opinion of SFC, acting reasonably, is of an 
administrative nature required to better give effect to the implementation of the 
Plan and the Sanction Order or to cure any errors, omissions or ambiguities and is 
not materially adverse to the financial or economic interests of the Affected 
Creditors or the Trustees.

(c) Any amended, restated, modified or supplementary plan or plans of compromise 
filed with the Court and, if required by this section, approved by the Court, shall, 
for all purposes, be and be deemed to be a part of and incorporated in the Plan.

12.6 Actions and Approvals of SFC after Plan Implementation

(a) From and after the Plan Implementation Date, and for the purpose of this Plan 
only: 

(i) if SFC does not have the ability or the capacity pursuant to Applicable 
Law to provide its agreement, waiver, consent or approval to any matter 
requiring SFC’s agreement, waiver, consent or approval under this Plan, 
such agreement, waiver consent or approval may be provided by the 
Monitor; and

(ii) if SFC does not have the ability or the capacity pursuant to Applicable 
Law to provide its agreement, waiver, consent or approval to any matter 
requiring SFC’s agreement, waiver, consent or approval under this Plan, 
and the Monitor has been discharged pursuant to an Order, such 
agreement, waiver consent or approval shall be deemed not to be 
necessary.

12.7 Consent of the Initial Consenting Noteholders

For the purposes of this Plan, any matter requiring the agreement, waiver, consent or 
approval of the Initial Consenting Noteholders shall be deemed to have been agreed to, waived, 
consented to or approved by such Initial Consenting Noteholders if such matter is agreed to, 
waived, consented to or approved in writing by Goodmans LLP, provided that Goodmans LLP 
expressly confirms in writing (including by way of e-mail) to the applicable Person that it is 
providing such agreement, consent or waiver on behalf of Initial Consenting Noteholders.  In 
addition, following the Plan Implementation Date, any matter requiring the agreement, waiver, 
consent or approval of the Initial Consenting Noteholders shall: (i) be deemed to have been given 
if agreed to, waived, consented to or approved by Initial Consenting Noteholders in their 
capacities as holders of Newco Shares, Newco Notes or Litigation Trust Interests (provided that 
they continue to hold such consideration); and (ii) with respect to any matter concerning the 
Litigation Trust or the Litigation Trust Claims, be deemed to be given if agreed to, waived, 
consented to or approved by the Litigation Trustee.

12.8 Claims Not Subject to Compromise

Nothing in this Plan, including section 2.4 hereof, shall prejudice, compromise, release, 
discharge, cancel, bar or otherwise affect any: (i) Non-Released D&O Claims (except to the 
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extent that such Non-Released D&O Claim is asserted against a Named Director or Officer, in 
which case section 4.9(g) applies); (ii) Section 5.1(2) D&O Claims or Conspiracy Claims (except 
that, in accordance with section 4.9(e) hereof, any Section 5.1(2) D&O Claims against Named 
Directors and Officers and any Conspiracy Claims against Named Directors and Officers shall be 
limited to recovery from any insurance proceeds payable in respect of such Section 5.1(2) D&O 
Claims or Conspiracy Claims, as applicable, pursuant to the Insurance Policies, and Persons with 
any such Section 5.1(2) D&O Claims against Named Directors and Officers or Conspiracy 
Claims against Named Directors and Officers shall have no right to, and shall not, make any 
claim or seek any recoveries from any Person, other than enforcing such Persons’ rights to be 
paid from the proceeds of an Insurance Policy by the applicable insurer(s)); or (iii) any Claims 
that are not permitted to be compromised under section 19(2) of the CCAA.

12.9 Paramountcy

From and after the Effective Time on the Plan Implementation Date, any conflict 
between:

(a) the Plan; and

(b) the covenants, warranties, representations, terms, conditions, provisions or 
obligations, expressed or implied, of any contract, mortgage, security agreement, 
indenture, trust indenture, note, loan agreement, commitment letter, agreement for 
sale, lease or other agreement, written or oral and any and all amendments or 
supplements thereto existing between any Person and SFC and/or the Subsidiaries 
as at the Plan Implementation Date,

will be deemed to be governed by the terms, conditions and provisions of the Plan and the 
Sanction Order, which shall take precedence and priority.

12.10 Foreign Recognition

(a) From and after the Plan Implementation Date, if requested by the Initial 
Consenting Noteholders or Newco, the Monitor (at the Monitor’s election) or 
Newco (if the Monitor does not so elect) shall and is hereby authorized to seek an 
order of any court of competent jurisdiction recognizing the Plan and the Sanction 
Order and confirming the Plan and the Sanction Order as binding and effective in 
Canada, the United States, and any other jurisdiction so requested by the Initial 
Consenting Noteholders or Newco, as applicable.

(b) Without limiting the generality of section 12.10(a), as promptly as practicable, but 
in no event later than the third Business Day following the Plan Implementation 
Date, a foreign representative of SFC (as agreed by SFC, the Monitor and the 
Initial Consenting Noteholders) (the “Foreign Representative”) shall commence 
a proceeding in a court of competent jurisdiction in the United States seeking 
recognition of the Plan and the Sanction Order and confirming that the Plan and 
the Sanction Order are binding and effective in the United States, and the Foreign 
Representative shall use its best efforts to obtain such recognition order. 
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12.11 Severability of Plan Provisions

If, prior to the Sanction Date, any term or provision of the Plan is held by the Court to be 
invalid, void or unenforceable, the Court, at the request of SFC and with the consent of the 
Monitor and the Initial Consenting Noteholders, shall have the power to either (a) sever such 
term or provision from the balance of the Plan and provide SFC with the option to proceed with 
the implementation of the balance of the Plan as of and with effect from the Plan Implementation 
Date, or (b) alter and interpret such term or provision to make it valid or enforceable to the 
maximum extent practicable, consistent with the original purpose of the term or provision held to 
be invalid, void or unenforceable, and such term or provision shall then be applicable as altered 
or interpreted.  Notwithstanding any such holding, alteration or interpretation, and provided that 
SFC proceeds with the implementation of the Plan, the remainder of the terms and provisions of 
the Plan shall remain in full force and effect and shall in no way be affected, impaired or 
invalidated by such holding, alteration or interpretation.

12.12 Responsibilities of the Monitor

The Monitor is acting in its capacity as Monitor in the CCAA Proceeding and the Plan 
with respect to SFC and will not be responsible or liable for any obligations of SFC.

12.13 Different Capacities

Persons who are affected by this Plan may be affected in more than one capacity.  Unless 
expressly provided herein to the contrary, a Person will be entitled to participate hereunder, and 
will be affected hereunder, in each such capacity.  Any action taken by or treatment of a Person 
in one capacity will not affect such Person in any other capacity, unless expressly agreed by the 
Person, SFC, the Monitor and the Initial Consenting Noteholders in writing, or unless the 
Person’s Claims overlap or are otherwise duplicative.

12.14 Notices

Any notice or other communication to be delivered hereunder must be in writing and 
reference the Plan and may, subject as hereinafter provided, be made or given by personal 
delivery, ordinary mail or by facsimile or email addressed to the respective parties as follows:

(a) if to SFC or any Subsidiary:

Sino-Forest Corporation
Room 3815-29 38/F, Sun Hung Kai Centre
30 Harbour Road, Wanchai, Hong Kong

Attention: Mr. Judson Martin, Executive Vice-Chairman and Chief 
Executive Officer

Fax:                 +852-2877-0062
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with a copy by email or fax (which shall not be deemed notice) to:
Bennett Jones LLP
One First Canadian Place, Suite 3400  
Toronto, ON  M5X 1A4

Attention: Kevin J. Zych and Raj S. Sahni
Email: zychk@bennettjones.com and sahnir@bennettjones.com
Fax: 416-863-1716

(b) if to the Initial Consenting Noteholders:

c/o Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Ontario M5H 2S7

Attention: Robert Chadwick and Brendan O’Neill
Email: rchadwick@goodmans.ca and boneill@goodmans.ca
Fax: 416-979-1234
and with a copy by email or fax (which shall not be deemed notice) to:

Hogan Lovells International LLP
11th Floor, One Pacific Place, 88 Queensway
Hong Kong  China
Attention: Neil McDonald
Email: neil.mcdonald@hoganlovells.com
Fax: 852-2219-0222

(c) if to the Monitor:

FTI Consulting Canada Inc.
TD Waterhouse Tower
79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, ON M5K 1G8

Attention: Greg Watson
Email: greg.watson@fticonsulting.com
Fax: (416) 649-8101

and with a copy by email or fax (which shall not be deemed notice) to:

Gowling Lafleur Henderson LLP
1 First Canadian Place
100 King Street West, Suite 1600
Toronto, Ontario M5X 1G5
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Attention: Derrick Tay
Email: derrick.tay@gowlings.com
Fax: (416) 862-7661

(d) if to Ernst & Young:

Ernst & Young LLP
Ernst & Young Tower
222 Bay Street
P.O. Box 251
Toronto, ON M5K 1J7

Attention: Doris Stamml
Email: doris.stamml@ca.ey.com
Fax: (416) 943-[TBD]

and with a copy by email or fax (which shall not be deemed notice) to:

Lenczner Slaght Royce Smith Griffin
130 Adelaide Street West, Suite 2600
Toronto, Ontario M5H 3P5

Attention: Peter Griffin
Email: pgriffin@litigate.com
Fax: (416) 865-2921

or to such other address as any party may from time to time notify the others in accordance with 
this section.  Any such communication so given or made shall be deemed to have been given or 
made and to have been received on the day of delivery if delivered, or on the day of faxing or 
sending by other means of recorded electronic communication, provided that such day in either 
event is a Business Day and the communication is so delivered, faxed or sent before 5:00 p.m. 
(Toronto time) on such day.  Otherwise, such communication shall be deemed to have been 
given and made and to have been received on the next following Business Day.

12.15 Further Assurances

SFC, the Subsidiaries and any other Person named or referred to in the Plan will execute 
and deliver all such documents and instruments and do all such acts and things as may be 
necessary or desirable to carry out the full intent and meaning of the Plan and to give effect to 
the transactions contemplated herein.

DATED as of the 3rd day of December, 2012.

\6148176



SCHEDULE A

NAMED THIRD PARTY DEFENDANTS

The Underwriters, together with their respective present and former affiliates, partners, 
associates, employees, servants, agents, contractors, directors, officers, insurers and successors, 
administrators, heirs and assigns, excluding any Director or Officer and successors, 
administrators, heirs and assigns of any Director or Officer in their capacity as such.
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Court File No. 13-1003300-CL

ONTAMO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THK HONOURABLE ) TUESDAY, THE 23RD
)

JUSTICE MORAWETZ ) DAY OF APRIL, 2013

~q, coop~
&IN THE MATTER OF THE COMPANIES'REDITORS ARRANGEMENT

7 w ACT, R.S.C.19S5, c. C-36, AS AMENDED

A- I T K MAT R OF A PLAN OF COMPROMISE AND ARRANGEMENT OF
c~ ~ ~& SKYLINK AVIATION INC.

't-'ORE De

PLAN SANCTION ORDER

THIS MOTION made by SkyLink Aviation Inc. (the "Applicant" ) for an order (the

"Plan Sanction Order" ) pursuant to the Companies'reditors Arrangement Act, R.S.C, 1985,

c. C-36, as amended (the "CCAA"), sanctioning the plan of compromise and arrangement dated

April 18, 2013, which is attached as Schedule "A" hereto (and as it may be further amended,

varied or supplemented from time to time in accordance with the terms thereof, the "Plan"), was

heard on April 23, 2013 at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Affidavit of Jan Ottens sworn April 21, 2013

(the "Ottens Affidavit" ), filed, the second report (the "Second Report" ) of Duff k, Phelps

Canada Restructuring Inc. in its capacity as monitor of the Applicant (the "Monitor" ), filed, and

the third report of the Monitor (the "Third Report" ), filed, and on hearing the submissions of

counsel for each of the Applicant, the Monitor, the Initial Consenting Noteholders and DIP

Lenders, and such other counsel as were present, no one else appearing although duly served as

appears from the affidavit of service, filed.
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DEFINED TERMS

1. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Plan

Sanction Order shall have the meanings ascribed to such terms in the Plan and the

Meetings Order granted by this Court on March 8, 2013 (the "Meetings Order" ), as

applicable.

SERVICE NOTICE AND MEETING

2. THIS COURT ORDERS that the time for service of the Notice of Motion, the Motion

Record in support of this motion, the Second Report and the Third Report be and are

hereby abridged and validated so that the motion is properly returnable today and service

upon any interested party other than those parties served is hereby dispensed with.

3. THIS COURT ORDERS AND DECLARES that there has been good and sufficient

notice, service and delivery of the Meetings Order and the Information Package

(including, without limitation, the Plan) to all Persons upon which notice, service and

delivery was required.

4. THIS COURT ORDERS AND DECLARES that the Meetings were duly convened and

held on April 19, 2013, all in conformity with the CCAA and the Initial Order granted by

this Court on March 8, 2013 (the "Initial Order" ), the Meetings Order, and the Claims

Procedure Order granted by this Court on March 8, 2013 (the "Claims Procedure

Order", and collectively with the Initial Order and the Meetings Order, the "Orders" ).

5. THIS COURT ORDERS AND DECLARES that: (i) the hearing of the Plan Sanction

Order was open to all of the Affected Creditors and all other Persons with an interest in

the Applicant and that such Affected Creditors and all such other Persons were permitted

to be heard at the hearing in respect of the Plan Sanction Order; and (ii) prior to the

hearing, all of the Affected Creditors and all such other Persons on the service list in

respect of the CCAA Proceedings were given notice thereof,
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SANCTION OF THE PLAN

6. THIS COURT DECLARES that the relevant classes of Affected Creditors of the

Applicant for the purpose of voting to approve the Plan are the Secured Noteholders

Class and the Affected Unsecured Creditors Class.

7. THIS COURT DECLARES that the Plan, and all the terms and conditions thereof, and

matters and transactions contemplated thereby, are fair and reasonable.

8. THIS COURT ORDERS AND DECLARES that the Plan has been approved by the

Required Majorities of Affected Creditors in each Voting Class, as required by the

Meetings Order, and in conformity with the CCAA.

9. THIS COURT ORDERS AND DECLARES that the activities of the Applicant have

been in compliance with the provisions of the CCAA and the Orders of the Court made in

the CCAA Proceedings, and the Court is satisfied that the Applicant has not done or

purported to do anything that is not authorized by the CCAA.

10. THIS COURT ORDERS that the Plan is hereby sanctioned and approved pursuant to

section 6 of the CCAA.

PLAN IMPLEMENTATION

11. THIS COURT ORDERS AND DECLARES that the Plan and all associated steps,

compromises, transactions, arrangements, releases and reorganizations effected thereby

are hereby approved and shall be deemed to be implemented, binding and effective in

accordance with the provisions of the Plan as of the Plan Implementation Date at the time

or times and in the manner set forth in the Plan, and shall inure to the benefit of and be

binding upon the Applicant, the Released Parties, the Affected Creditors, the Directors

and Officers, any Person with a Director/Officer Claim or a Released Claim, and all other

Persons and parties named or referred to in, affected by, or subject to the Plan, including,

without limitation, their respective heirs, administrators, executors, legal representatives,

successors, and assigns,
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12. THIS COURT ORDERS that each of the Applicant and the Monitor are authorized and

directed to take all steps and actions, and do all things, necessary or appropriate to

implement the Plan in accordance with its terms and to enter into, execute, deliver,

complete, implement and consummate all of the steps, transactions, distributions,

deliveries, allocations, and agreements contemplated by the Plan, and such steps and

actions are hereby authorized, ratified and approved. Neither the Applicant nor the

Monitor shall incur any liability as a result of acting in accordance with the terms of the

Plan and the Plan Sanction Order.

13, THIS COURT ORDERS that the Applicant, the Monitor, the First Lien Agent, the

Secured Note Indenture Trustee, the New Second Lien Notes Indenture Trustee, CDS, the

CDS Participants and any other Person required to make any distributions, deliveries or

allocations or take any steps or actions related thereto pursuant to the Plan are hereby

authorized and directed to complete such distributions, deliveries or allocations and to

take any such related steps or actions, as the case may be, in accordance with the terms of

the Plan, and such distributions, deliveries and allocations, and steps and actions related

thereto, are hereby approved.

14. THIS COURT ORDERS that upon the satisfaction or waiver of the conditions

precedent set out in section 9.1 of the Plan in accordance with the terms of the Plan, as

confirmed by the Applicant and the Majority Initial Consenting Noteholders (or their

respective counsel) in writing, the Monitor is authorized and directed to deliver to the

Initial Consenting Noteholders and the Applicant (or their respective counsel) a

certificate substantially in the form attached hereto as Schedule "B"(the "Monitor's

Certificate" ) signed by the Monitor, certifying that the Plan Implementation Date has

occurred and that the Plan is effective in accordance with its terms and the terms of the

Plan Sanction Order. The Monitor shall file the Monitor's Certificate with this Court

promptly following the Plan Implementation Date.

15. THIS COURT ORDERS that the Applicant, the Monitor and the Majority Initial

Consenting Noteholders are hereby authorized and empowered to exercise all consent
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and approval rights provided for in the Plan in the manner set forth in the Plan, whether

prior to or after the Plan Implementation Date.

16. THIS COURT ORDERS that the steps to be taken and the compromises and releases to

be effected on the Plan Implementation Date are and shall be deemed to occur and be

effected in the sequential order and at the times contemplated in section 5.4 of the Plan,

without any further act or formality, on the Plan Implementation Date, beginning at the

Effective Time.

17. THIS COURT ORDERS that the New Shareholders'greement shall be effective and

binding on all holders of the New Common Shares and any Persons entitled to receive

New Common Shares pursuant to the Plan immediately upon issuance of the New

Common Shares to such Persons, with the same force and effect as if such Persons were

signatories to the New Shareholders'greement.

18. THIS COURT ORDERS that, subject to the payment of any amounts secured by the

Charges that remain owing on the Plan Implementation Date, if any, each of the Charges

shall be terminated, discharged and released on the Plan Implementation Date.

COMPROMISE OF CLAIMS AND EFFECT OF PLAN

19. THIS COURT ORDERS that, pursuant to and in accordance with the terms of the Plan,

on the Plan Implementation Date, any and all Affected Claims shall be fully, finally,

irrevocably and forever compromised, released, discharged, cancelled and barred, subject

only to the right of the applicable Persons to receive the distributions to which they are

entitled pursuant to the Plan.

20. THIS COURT ORDERS AND DECLARES that on the Plan Implementation Date,

pursuant to and in accordance with the Plan, the Applicant shall be forever released and

discharged from any and all obligations in respect of the Affected Claims and the ability

of any Person to proceed against the Applicant in respect of or relating to any Affected

Claims shall be permanently and forever barred, estopped, stayed and enjoined, and all

proceedings with respect to, in connection with or relating to such Affected Claims shall
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be permanently stayed, subject only to the right of Affected Creditors to receive

distributions pursuant to the Plan in respect of their Affected Claims.

21. THIS COURT ORDERS that, without limiting the provisions of the Claims Procedure

Order or the Meetings Order, any Person that did not file a Proof of Claim, a Notice of

Dispute or a Notice of Dispute of Revision or Disallowance, as applicable, by the Claims

Bar Date or such other bar date provided for in the Claims Procedure Order, as

applicable, whether or not such Affected Creditor received direct notice of the claims

process established by the Claims Procedure Order, shall be and is hereby forever barred

from making any Claim or any Director/Officer Claim and shall not be entitled to any

distribution under the Plan, and such Person's Claim or Director/Officer Claim, as

applicable, shall be and is hereby forever barred and extinguished. Nothing in the Plan

extends or shall be interpreted as extending or amending the Claims Bar Date or any

other bar date provided for in the Claims Procedure Order, or gives or shall be interpreted

as giving any rights to any Person in respect of Claims or Director/Officer Claims that

have been barred or extinguished pursuant to the Claims Procedure Order, the Plan, this

Plan Sanction Order, or the Meetings Order.

22. THIS COURT ORDERS that, notwithstanding anything to the contrary in the Plan or

paragraphs 21, 23, 24 and 34 hereof, and based on the consent of the Applicant and the

Monitor, any Person having a claim that is expressly designated as an "Excluded Claim"

in a settlement agreement entered into between the Applicant and such Person after the

Filing Date and prior to April 19, 2013 (each a "CCAA Settlement Agreement" ) shall

be permitted to file a statement of claim in respect of such Excluded Claim for the

purpose of preserving such Person's rights to pursue such Excluded Claim in accordance

with, and subject to, the terms, conditions and limitations of such CCAA Settlement

Agreement and on the basis that there shall be no recourse whatsoever, directly or

indirectly, to the Applicant or any of the SkyLink Subsidiaries or their respective assets

or property in respect of such Excluded Claim.

23. THIS COURT ORDERS that, pursuant to and in accordance with the terms of the Plan,

on the Plan Implementation Date, any and all Released Director/Officer Claims shall be

smoher
Line
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fully, finally, irrevocably and forever compromised, released, discharged, cancelled and

barred, subject to sections 3.7(b) and 7.1(b) of the Plan and subject to paragraph 22 of

this Plan Sanction Order.

24. THIS COURT ORDERS AND DECLARES that, on the Plan Implementation Date,

pursuant to and in accordance with the terms of the Plan, the ability of any Person to

proceed against the Released Directors/Officers in respect of or relating to any Released

Directors/Officers Claims shall be permanently and forever barred, estopped, stayed and

enjoined, and all proceedings with respect to, in connection with or relating to such

Released Director/Officer Claims shall be permanently stayed, subject to section 7.3 of

the Plan and subject to paragraph 22 of this Plan Sanction Order.

25. THIS COURT ORDERS that, on the Plan Implementation Date, each Affected Creditor

and any person having a Released Claim shall be deemed to have consented and agreed

to all of the provisions of the Plan, in its entirety, and each Affected Creditor and any

Person having a Released Claim shall be deemed to have executed and delivered all

consents, releases, assignments and waiver s, statutory or otherwise, required to

implement and carry out the Plan in its entirety.

26. THIS COURT ORDERS that, pursuant to section 6(2) of the CCAA, the Articles of the

Applicant shall be amended on the Plan Implementation Date in accordance with the

Articles of Reorganization.

27. THIS COURT ORDERS that (i) in accordance with the Articles of Reorganization, any

fractional Class A Shares held by any holder of Class A Shares immediately following

the consolidation of the Class A Shares referred to in section 5.4(j) of the Plan shall be

cancelled without any liability, payment or other compensation in respect thereof; and (ii)

all Equity Interests (for greater certainty, not including any Class A Shares that remain

issued and outstanding immediately following the cancellation of fractional interests

pursuant to section 5.4(k) of the Plan) and the Shareholder Agreement shall be cancelled

without any liability, payment or other compensation in respect thereof.

smoher
Line



-8-

28. THIS COURT ORDERS AND DECLARES that, subject to performance by the

Applicant of its obligations under the Plan and except as provided in the Plan, all

obligations, agreements or leases to which any of the Applicant or the SkyLink

Companies is a party on the Plan Implementation Date shall be and remain in full force

and effect, unamended, as at the Plan Implementation Date and no party to any such

obligation or agreement shall on or following the Plan Implementation Date, accelerate,

terminate, refuse to renew, rescind, refuse to perform or otherwise disclaim or resiliate its

obligations thereunder, or enforce or exercise (or purport to enforce or exercise) any right

or remedy under or in respect of any such obligation or agreement, by reason: (i) of any

event which occurred prior to the Plan Implementation Date, or which is or continues to

be suspended or waived under the Plan, which would have entitled any other party

thereto to enforce those rights or remedies; (ii) that the Applicant has sought or obtained

relief or has taken steps in connection with the Plan or under the CCAA; (iii) of any

default or event of default arising as a result of the financial condition or insolvency of

the Applicant on or prior to the Plan Implementation Date; (iv) of the effect upon the

Applicant of the completion of any of the transactions contemplated under the Plan; or

(v) of any compromises, settlements, restructinings, recapitalizations or reorganizations

effected pursuant to the Plan.

29. THIS COURT ORDERS AND DECLARES that no Person shall discontinue, fail to

honour, alter, interfere with, repudiate, terminate or cease to perform any non-

competition or non-solicitation agreement or obligation in respect of the Applicant that

exists on the Plan Implementation Date, including for greater certainty any non-

competition or non-solicitation agreement or obligation that is expressly preserved or

continued pursuant to a CCAA Settlement Agreement, provided that any such agreement

or obligation shall terminate or expire in accordance with the terms thereof or as

otherwise agreed by the Applicant and the applicable Persons.

30. THIS COURT ORDERS that, on the Plan Implementation Date, following completion

of the steps in the sequence set forth in section 5.4 of the Plan, all debentures, notes,

certificates, agreements, invoices and other instruments evidencing Affected Claims

(including, for greater certainty, the Secured Notes) shall not entitle any holder thereof to
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any compensation or participation and shall be and are hereby deemed to be cancelled

and shall be and are hereby deemed to be null and void.

RELEASES AND INJUNCTIONS

31. THIS COURT ORDERS that, subject to paragraph 32 of this Plan Sanction Order, on

the Plan Implementation Date, in accordance with section 7.1 of the Plan and the

sequence set forth in section 5.4 of the Plan, the Released Parties shall be released and

discharged from any and all Released Claims, and all Released Claims shall be fully,

finally, irrevocably and forever waived, discharged, released, cancelled and barred as

against the Released Parties, all to the fullest extent permitted by Applicable Law.

32. THIS COURT ORDERS that, notwithstanding paragraph 31 of this Plan Sanction

Order, Insured Claims and Director/Officer Wages Claims shall not be compromised,

released, discharged, cancelled or barred by this Plan Sanction Order or the Plan,

provided that from and after the Plan Implementation Date, any Person having, or

claiming any entitlement or compensation relating to, an Insured Claim or a

Director/Officer Wages Claim will be irrevocably limited to recovery in respect of such

Insured Claim or Director/Officer Wages Claim solely from the proceeds of the

applicable Insurance Policies, and Persons with any Insured Claim or Director/Officer

Wages Claims will have no right to, and shall not, directly or indirectly, make any claim

or seek any recoveries from the Applicant, any SkyLink Subsidiary, any Released

Director/Officer or any other Released Party, other than enforcing such Person's rights to

be paid by the applicable insurer(s) from the proceeds of the applicable Insurance

Policies. Nothing in this Plan Sanction Order prejudices, compromises, releases or

otherwise affects any right or defence of any insurer in respect of an Insurance Policy or

any insured in respect of an Insured Claim or a Director/Officer Wages Claim.

33. THIS COURT ORDERS that on the Plan Implementation Date, all Persons shall be

permanently and forever barred, estopped, stayed and enjoined with respect to any and all

Released Claims, from (i) commencing, conducting or continuing in any manner, directly

or indirectly, any action, suits, demands or other proceedings of any nature or kind

whatsoever (including, without limitation, any proceeding in a judicial, arbitral,
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administrative or other forum) against the Released Parties; (ii) enforcing, levying,

attaching, collecting or otherwise recovering or enforcing by any manner or means,

directly or indirectly, any judgment, award, decree or order against the Released Parties

or their property; (iii) commencing, conducting or continuing in any manner, directly or

indirectly, any action, suits or demands, including without limitation, by way of

contribution or indemnity or other relief, in common law, or in equity, breach of trust or

breach of fiduciary duty or under the provisions of any statute or regulation, or other

proceedings of any nature or kind whatsoever (including, without limitation, any

proceeding in a judicial, arbitral, administrative or other forum) against any Person who

makes such a claim or might reasonably be expected to make such a claim, in any manner

or forum, against one or more of the Released Parties; (iv) creating, perfecting, asserting

or otherwise enforcing, directly or indirectly, any lien or encumbrance of any kind

against the Released Parties or their property; or (v) taking any actions to interfere with

the implementation or consummation of the Plan; provided, however, that the foregoing

shall not apply to the enforcement of any obligations under the Plan.

34. THIS COURT ORDERS that on the Plan Implementation Date, all Persons shall be

permanently and forever barred, estopped, stayed and enjoined from commencing, taking,

applying for or issuing or continuing any and all steps or proceedings, including without

limitation, administrative hearings and orders, declarations or assessments, commenced,

taken or proceeded with or that may be commenced, taken or proceeded with in respect

of any Insured Claim or Director/Officer Wages Claim, except as against the applicable

insurer(s) to the extent that rights to enforce such Insured Claims and/or Director/Officer

Wages Claims against such insurer(s) in respect of an Insurance Policy are expressly

preserved pursuant to sections 3.5(b), 3.7(b) and/or 7.1(b) of the Plan, and provided that,

notwithstanding the restrictions on making a claim that are set forth in sections 3.5(b),

3.7(b) and 7.1(b) of the Plan, any claimant in respect of an Insured Claim or a

Director/Officer Wages Claim that was duly filed with the Monitor by the Claims Bar

Date shall be permitted to file a statement of claim in respect thereof to the extent

necessary solely for the purpose of preserving such claimant's ability to pursue such

Insured Claim or Director/Officer Wages Claim against an insurer in respect of an

Insurance Policy in the manner authorized pursuant to sections 3.5(b), 3.7(b) and/or
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7.1(b) of the Plan. For greater certainty, nothing in this paragraph 34 restricts or limits

the application of paragraph 22 of this Plan Sanction Order.

THE MONITOR

35. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and

obligations under the CCAA and the powers provided to the Monitor herein and in the

Plan, shall be and is hereby authorized, directed and empowered to perform its functions

and fulfill its obligations under the Plan to facilitate the implementation of the Plan.

36. THIS COURT ORDERS that (i) in carrying out the terms of this Plan Sanction Order

and the Plan, the Monitor shall have all the protections given to it by the CCAA, the

Initial Order, and as an officer of the Court, including the stay of proceedings in its

favour; (ii) the Monitor shall incur no liability or obligation as a result of carrying out the

provisions of this Plan Sanction Order and/or the Plan, save and except for any gross

negligence or wilful misconduct on its part; (iii) the Monitor shall be entitled to rely on

the books and records of the Applicant and any information provided by the Applicant

without independent investigation; and (iv) the Monitor shall not be liable for any claims

or damages resulting from any errors or omissions in such books, records or information.

37. THIS COURT ORDERS that upon completion by the Monitor of its duties in respect of

the Applicant pursuant to the CCAA, the Plan and the Orders, the Monitor may file with

the Court a certificate stating that all of its duties in respect of the Applicant pursuant to

the CCAA, the Plan and the Orders have been completed and thereupon, Duff & Phelps

Canada Restructuring Inc. shall be deemed to be discharged from its duties as Monitor

and released of all claims relating to its activities as Monitor.

BOARD OF DIRECTORS OF SKYLINK AVIATION INC.

38. THIS COURT ORDERS AND DECLARES that the Persons to be appointed to the

board of directors on the Plan Implementation Date are Harry Green, Rael Nurick,

Andrew Hamlin and Philip Hampson or such other persons listed on a certificate filed

with the Court by the Applicant prior to the Plan Implementation Date, provided that

such certificate and the Persons listed thereon shall be subject to the prior written consent
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of the Majority Initial Consenting Noteholders. Concurrently with the appointment of

such directors, all directors serving immediately prior to the Plan Implementation Date

shall be deemed to resign.

SEALING ORDER

39. THIS COURT ORDERS that the Confidential Appendix ¹Ito the Third Report be

sealed, kept confidential and not form part of the public record, but rather shall be placed,

separate and apart from all other contents of the Court file, in a sealed envelope attached

to a notice which sets out the title of these proceedings and a statement that the contents

are subject to a sealing order and shall only be opened upon further Order of the Court.

EXTENSION OF THE STAY OF PROCEEDINGS

40. THIS COURT ORDERS that the Stay Period, as such term is defined in and used

throughout the Initial Order, be and is hereby extended to and including 11:59p,m. on

May 31, 2013, and that all other terms of the Initial Order shall remain in full force and

effect, unamended, except as may be required to give effect to this paragraph or

otherwise provided in the Plan or this Plan Sanction Order.

EFFECT RECOGNITION AND ASSISTANCE

41. THIS COURT ORDERS that the Applicant and the Monitor may apply to this Court for

advice and direction with respect to any matter arising from or under the Plan or this Plan

Sanction Order.

42. THIS COURT ORDERS that this Plan Sanction Order shall have full force and effect in

all provinces and territories of Canada and abroad as against all persons and parties

against whom it may otherwise be enforced.

43. THIS COURT REQUESTS the aid and recognition of any court, tribunal, regulatory or

administrative body having jurisdiction in Canada, the United States, or in any other

foreign jurisdiction, to give effect to this Order or to assist the Applicant, the Monitor and

their respective agents in carrying out the terms of this Order, All courts, tribunals,

regulatory and administrative bodies are hereby respectfully requested to make such
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orders and to provide such assistance to the Applicant and to the Monitor, as an officer of

this Court, as may be necessary or desirable to give effect to this Order, to grant

representative status to the Monitor in any foreign proceeding, or to assist the Applicant

or the Monitor and their respective agents in carrying out the terms of this Order.

GENERAL

44. THIS COURT ORDERS that this Plan Sanction Order shall be posted on the Monitor's

Website at http: //www.duffandphelps.corn/services/restructuring/Pages/RestructuringCases.aspx

and is only required to be served upon the parties on the Service List and those parties

who appeared at the hearing of the motion for this Plan Sanction Order.

45. THIS COURT ORDERS AND DECLARES that any conflict or inconsistency between

the Plan and this Plan Sanction Order shall be governed by the terms, conditions and

provisions of the Plan, which shall take precedence and priority, provided that any

provision of this Plan Sanction Order that expressly provides that it supersedes the

provisions of the Plan or that it operates notwithstanding anything to the contrary in the

Plan shall take precedence and priority over any confli 'ision in the Plan,
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PLAN OF
COMPROMISE AND ARRANGEMKNT

WHEREAS SkyLink Aviation Inc. (the "Applicant" or "SkyLink Aviation" ) is a debtor

company under the Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36, as amended

(the "CCAA");

AND WHEREAS the Applicant has entered into a Recapitalization Support Agreement dated

March 7, 2013 (as it may be amended, restated and varied from time to time in accordance with

the terms thereof, the "Support Agreement" ), between the Applicant and certain parties (the
"Consenting Noteholders" and each a "Consenting Noteholder" ) that are holders of, and/or

investment advisors or managers with investment discretion over, the $ 110 million aggregate
principal amount of 12.25/0 senior secured second lien notes due 2016 issued by SkyLink
Aviation (the "Secured Notes" );

AND WHEREAS the Support Agreement contemplates the implementation of the

Recapitalization (as defined below) pursuant to a plan of compromise and arrangement under the

CCAA, which plan will provide for, among other things, the exchange of the Secured Notes for
new equity and new notes in SkyLink Aviation, which is expected to result in, among other

things, greater liquidity for, and the continued viability of, the Applicant;

AND WHEREAS the Applicant obtained an order (as may be amended, restated or varied from

time to time, the "Initial Order" ) of the Ontario Superior Court of Justice (the "Court" ) under

the CCAA dated March 8, 2013 (the "Filing Date");

AND WHEREAS the Applicant filed a plan of compromise and arrangement with the Court on
March 8, 2013 under and pursuant to the CCAA, and the Applicant has made certain
amendments thereto in accordance with the terms thereof and hereby proposes and presents this

amended plan of compromise and arrangement to the Affected Unsecured Creditors Class (as
defined below) and the Secured Noteholders Class (as defined below) under and pursuant to the
CCAA.

ARTICLE 1
INTERPRETATION

1.1 Definitions

In the Plan, unless otherwise stated or unless the subject matter or context otherwise requires:

"Affected Claim" means any Claim that is not an Unaffected Claim, and, for greater certainty,
includes any Equity Claim.

"Affected Creditor" means any Creditor with an Affected Claim, but only with respect to and to
the extent of such Affected Claim, including Secured Noteholders who have beneficial
ownership of an Affected Claim pursuant to the Secured Notes.

"Affected Unsecured Claims" means all Affected Claims other than (i) the Claims comprising
the Secured Noteholders Allowed Secured Claim and (ii) Equity Claims, and for the avoidance
of doubt includes the Claims comprising the Secured Noteholders Allowed Unsecured Claim.
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"Affected Unsecured Creditor" means any holder of an Affected Unsecured Claim, but only
with respect to and to the extent of such Affected Unsecured Claim.

"Affected Unsecured Creditors Class" means the class of Affected Unsecured Creditors

entitled to vote on this Plan at the Unsecured Creditors Meeting in accordance with the terms of
the Meetings Order.

"Agreed Number" means, with respect to the New Common Shares, that number of New
Common Shares to be issued on the Plan Implementation Date pursuant to the Plan as agreed to

by the Applicant, the Monitor and the Majority Initial Consenting Noteholders.

"Allowed" means, with respect to a Claim, any Claim or any portion thereof that has been finally

allowed as a Distribution Claim (as defined in the Claims Procedure Order) for purposes of
receiving distributions under the Plan in accordance with the Claims Procedure Order or a Final
Order of the Court.

"Applicable Law" means any law, statute, order, decree, consent decree, judgment, rule

regulation, ordinance or other pronouncement having the effect of law whether in Canada, the

United States or any other country, or any domestic or foreign state, county, province, city or
other political subdivision or of any Governmental Entity.

"Articles" means the articles of amalgamation of SkyLink Aviation.

"Articles of Amalgamation" means the articles of amalgamation pursuant to the OBCA, the

form and substance as agreed by the Applicant and the Majority Initial Consenting Noteholders,
to effectuate the amalgamation of SkyLink Aviation and SkyLink Canadian Subsidiary.

"Articles of Reorganization" means the articles of reorganization pursuant to the OBCA, the

form and substance as agreed by the Applicant, the Monitor and the Majority Initial Consenting
Noteholders, to be filed by the Applicant on the Plan Implementation Date amending the Articles
in accordance with the Plan.

"Business Day" means a day, other than Saturday, Sunday or a statutory holiday, on which

banks are generally open for business in Toronto, Ontario and New York, New York.

"Canadian Tax Act" means the Income Tax Act (Canada), as amended,

"CCAA" has the meaning ascribed thereto in the recitals,

"CCAA Proceeding" means the proceeding commenced by the Applicant under the CCAA on
the Filing Date.

"CDS"means CDS Clearing and Depositary Services Inc. or any successor thereof.

"CDS Participants" has the meaning ascribed thereto in section 4,1(c)(A).

"Charges" means the Administration Charge, the Directors'harge, the KERP Charge and the
DIP Lenders'harge, each as defined in the Initial Order.
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"Claim" means:

(a) any right or claim of any Person against the Applicant, whether or not asserted, in

connection with any indebtedness, liability or obligation of any kind whatsoever

of the Applicant in existence on the Filing Date, and costs payable in respect
thereof to and including the Filing Date, whether or not such right or claim is
reduced to judgment, liquidated, unliquidated, fixed, contingent, matured,

unmatured, disputed, undisputed, legal, equitable, secured, unsecured, perfected,
unperfected, present, future, known, or unknown, by guarantee, surety or
otherwise, and whether or not such right is executory or anticipatory in nature,

including the right or ability of any Person to advance a claim for contribution or

indemnity or otherwise with respect to any matter, action, cause or chose in

action, whether existing at present or commenced in the future, which

indebtedness, liability or obligation is based in whole or in part on facts which

existed prior to the Filing Date and any other claims that would have been claims

provable in bankruptcy had the Applicant become bankrupt on the Filing Date,
including for greater certainty any Equity Claim and any claim for
indemnification by any Director or Officer in respect of a Director/Officer Claim

(but excluding any such claim for indemnification that is covered by the
Directors'harge (as defined in the Initial Order)); and

(b) any right or claim of any Person against the Applicant in connection with any

indebtedness, liability or obligation of any kind whatsoever owed by the

Applicant to such Person arising out of the restructuring, disclaimer, resiliation,
termination or breach by the Applicant on or after the Filing Date of any contract,
lease or other agreement whether written or oral,

provided that, for greater certainty, the definition of "Claim" shall not include any
Director/Officer Claim.

"Claims Bar Date" has the meaning ascribed thereto in the Claims Procedure Order.

"Claims Procedure Order" means the Order under the CCAA establishing a claims procedure
in respect of the Applicant, as same may be further amended, restated or varied from time to
time.

"Class A Shares" means the common shares in the capital of SkyLink Aviation designated in

the Articles as Class A Common Shares.

"Class B Shares" means the common shares in the capital of SkyLink Aviation designated in the

Articles as Class B Common Shares.

"Company Advisors" means Goodmans LLP and Ernst A Young Inc.

"Company Stock Option Plans" means the 2008 Stock Award Plan adopted by SL Aviation
Bidco Inc. (as predecessor to SkyLink Aviation) on November 6, 2008, and any other options

plans or other obligations of the Applicant in respect of options or warrants for equity in SkyLink
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Aviation, in each case as such plan or other obligation may be amended, restated or varied from

time to time in accordance with the terms thereof.

"Consenting Noteholder" has the meaning ascribed thereto in the recitals.

"Consolidation Ratio" means, with respect to the Class A Shares, the ratio by which Class A
Shares outstanding on the Plan Implementation Date at the relevant time (including, for the

avoidance of doubt, any Class A Shares that are Existing Shares and New Common Shares

issued pursuant to the Plan) are consolidated pursuant to the Plan, as agreed by the Applicant, the

Monitor and the Majority Initial Consenting Noteholders.

"Court" has the meaning ascribed thereto in the recitals.

"Creditor" means any Person having a Claim, but only with respect to and to the extent of such

Claim, including the transferee or assignee of a transferred Claim that is recognized as a Creditor

in accordance with the Claims Procedure Order or a trustee, executor, liquidator, receiver,
receiver and manager, or other Person acting on behalf of or through such Person.

"DIP Agreement" means the debtor-in-possession credit agreement between the Applicant, as

borrower, the SkyLink Guarantors, as guarantors, and the DIP Lenders, as such agreement may

be modified, amended or supplemented in accordance with the terms thereof, the Initial Order or

any other Order of the Court, which DIP Agreement will cease to be a debtor-in-possession

credit agreement and will take effect as a new first lien credit agreement on the Plan

Implementation Date in accordance with the terms hereof and thereof, and, accordingly, any

reference herein to the DIP Agreement also means the New First Lien Credit Agreement, as

applicable.

"DIP Backstop" means the commitment to fund the entire DIP Loan Amount provided by the

DIP Backstop Parties subject to the terms of and in accordance with the DIP Backstop
Commitment Letter.

"DIP Backstop Commitment Letter" means the commitment letter entered into by SkyLink
Aviation and the DIP Backstop Parties pursuant to which the DIP Backstop Parties have

committed to funding the entire DIP Loan Amount, subject to and in accordance with the terms

thereof.

"DIP Backstop Parties" means those Noteholders that have executed the Support Agreement

and are signatories to the DIP Backstop Commitment Letter, and "DIP Backstop Party" means

any one of them.

"DIP Backstop Party's Pro Rata Share" means with respect to each DIP Backstop Party,

(x) the amount of the DIP Backstop committed by such DIP Backstop Party pursuant to the DIP
Backstop Commitment Letter divided by (y) the DIP Loan Amount.

"DIP Facility" means the interim financing facility committed by the DIP Lenders pursuant to
the DIP Agreement.
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"DIP Lenders" means, collectively, the DIP Backstop Parties and the Qualifying Noteholders

who become lenders of the DIP Facility under the DIP Agreement in accordance with the terms

of the Initial Order, and "DIP Lender" means any one of them.

"DIP Loan Amount" means US$ 18 million.

"Directors" means all current and former directors (or their estates) of the Applicant, in such

capacity, and "Director" means any one of them.

"Director/Officer Claim" means any right or claim of any Person against one or more of the

Directors or Officers of the Applicant howsoever arising, whether or not such right or claim is

reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,

undisputed, legal, equitable, secured, unsecured, perfected, unperfected, present, future, known,

or unknown, by guarantee, surety or otherwise, and whether or not such right is executory or

anticipatory in nature, including the right or ability of any Person to advance a claim for
contribution or indemnity or otherwise with respect to any matter, action, cause or chose in

action, whether existing at present or commenced in the future, including any right of
contribution or indemnity, for which any Director or Officer of the Applicant is alleged to be by
statute or otherwise by law liable to pay in his or her capacity as a Director or Officer.

"Director/Officer Wages Claim" means the Director/Officer Claims for unpaid employment

remuneration delivered to the Monitor on or prior to 5:00 p.m. (Toronto Time) on March 28,
2013 in accordance with the Claims Procedure Order, which are described on Schedule "D"
hereto.

"Disputed Distribution Claim" means an Affected Unsecured Claim (including a contingent

Affected Unsecured Claim which may crystallize upon the occurrence of an event or events

occurring after the Filing Date) or such portion thereof which has not been Allowed, which is

validly disputed for distribution purposes in accordance with the Claims Procedure Order and

which remains subject to adjudication for distribution purposes in accordance with the Claims

Procedure Order.

"Disputed Distribution Claims Reserve" means the reserve, if any, to be established by the

Applicant on the Unsecured Promissory Note Maturity Date, which shall be comprised of the

Unsecured Promissory Note Proceeds that would have been paid in respect of Unsecured

Promissory Note Entitlements, if such Disputed Distribution Claims had been Allowed Claims as

of such date.

"Distribution Date" means the date or dates from time to time set in accordance with the

provisions of the Plan to effect distributions in respect of the Allowed Claims, excluding the

Initial Distribution Date, and in the case of distributions from Unsecured Promissory Note
Proceeds, means the Unsecured Promissory Note Maturity Date or such later date from time to
time in accordance with the provisions of the Plan if any Affected Unsecured Claim is a
Disputed Distribution Claim on the Unsecured Promissory Note Maturity Date.

"Effective Time" means 12:01 a.m. (Toronto time) on the Plan Implementation Date or such

other time on such date as the Applicant and the Majority Initial Consenting Noteholders may

agree.
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"Employee Priority Claims" means the following Claims of Employees and former employees
of SkyLink Aviation:

(c) Claims equal to the amounts that such Employees and former employees would

have been entitled to receive under paragraph 136(l)(d) of the Bankruptcy and
Insolvency Act (Canada) if SkyLink Aviation had become bankrupt on the Filing
Date; and

(d) Claims for wages, salaries, commissions or compensation for services rendered by
them after the Filing Date and on or before the Plan Implementation Date together
with, in the case of travelling salespersons, disbursements properly incurred by
them in and about SkyLink Aviation's business during the same period.

"Employees" means any and all (a) employees of SkyLink Aviation who are actively at work

(including full-time, part-time or temporary employees) and (b) employees of SkyLink Aviation
who are on approved leaves of absence (including maternity leave, parental leave, short-term

disability leave, workers'ompensation and other statutory leaves), and who have not tendered

notice of resignation as of the Filing Date, in each case.

"Encumbrance" means any charge, mortgage, lien, pledge, claim, restriction, hypothec, adverse

interest, security interest or other encumbrance whether created or arising by agreement, statute

or otherwise at law, attaching to property, interests or rights and shall be construed in the widest

possible terms and principles known under the law applicable to such property, interests or rights

and whether or not they constitute specific or floating charges as those terms are understood

under the laws of the Province of Ontario.

"Equity Claim" means a Claim that meets the definition of "equity claim" in section 2(1) of the

CCAA.

"Equity Claimants" means any Person with an Equity Claim or holding an Equity Interest, but

only in such capacity, and for greater certainty includes the Existing Shareholders in their

capacity as such.

"Equity Interests" has the meaning ascribed thereto in section 2(1) of the CCAA and, for
greater certainty, includes the Existing Shares, the shares in the capital of the Applicant referred
to in the Articles as the "Class B Common Shares", the Options and any other interest in or
entitlement to shares in the capital of the Applicant but, for greater certainty, does not include the

New Common Shares issued on the Plan Implementation Date in accordance with the Plan.

"Existing Shareholder" means any Person who holds or is entitled to the Existing Shares or any
shares in the authorized capital of the Applicant immediately prior to the Effective Time, but

only in such capacity, and for greater certainty does not include any Person that is issued New
Common Shares on the Plan Implementation Date, in such capacity.

"Existing Shares" means all shares in the capital of SkyLink Aviation that are issued and

outstanding immediately prior to the Effective Time.

"Expense Reimbursement" means the reasonable and documented fees and expenses of the
Noteholder Advisors (to the extent not already satisfied by the Applicant).
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"Filing Date" has the meaning ascribed thereto in the recitals.

"Final Order" means any order, ruling or judgment of the Court, or any other court of
competent jurisdiction, which has not been reversed, modified or vacated, and is not subject to

any stay.

"First Lien Agent" means Deans Knight Capital Management Ltd., in its capacity as agent of
the First Lien Credit Facility.

"First Lien Credit Agreement" means the credit agreement dated as of March 15, 2011
between, among others, the Applicant, as borrower, and the SkyLink Guarantors, as guarantors,

as amended and modified from time to time, which credit agreement was assigned to and

assumed by the First Lien Agent and the First Lien Lenders pursuant to a Loan Purchase

Agreement dated as of February 28, 2013.

"First Lien Credit Facility" means the credit facility provided pursuant to the First Lien Credit
Agreement.

"First Lien Lenders" means the lenders pursuant to the First Lien Credit Facility, at the relevant

time, in their capacity as such.

"Fractional Interests" has the meaning given in section 4.10 hereof.

"Government Priority Claims" means all Claims of Governmental Entities against the

Applicant in respect of amounts that are outstanding and that are of a kind that could reasonably
be subject to a demand under:

(a) subsections 224(1.2) of the Canadian Tax Act;

(b) any provision of the Canada Pension Plan or the Employment Insurance Act
(Canada) that refers to subsection 224(1.2) of the Canadian Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan, or
employee's premium or employer's premium as defined in the Employment
Insurance Act (Canada), or a premium under Part VII, I of that Act, and of any
related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Canadian Tax Act, or that refers to that subsection, to the extent
that it provides for the collection of a sum, and of any related interest, penalties or
other amounts, where the sum:

(i) has been withheld or deducted by a person from a payment to another

person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the Canadian Tax Act; or

(ii) is of the same nature as a contribution under the Canada Pension Plan
if the province is a "province providing a comprehensive pension
plan" as defined in subsection 3(1) of the Canada Pension Plan and the
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provincial legislation establishes a "provincial pension plan" as
defined in that subsection.

"Governmental Entity" means any government, regulatory authority, governmental department,

agency, commission, bureau, official, minister, Crown corporation, court, board, tribunal or
dispute settlement panel or other law, rule or regulation-making organization or entity: (a) having
or purporting to have jurisdiction on behalf of any nation, province, territory or state or any other

geographic or political subdivision of any of them; or (b) exercising, or entitled or purporting to
exercise any administrative, executive, judicial, legislative, policy, regulatory or taxing authority
or power.

"Incentive Plan" has the meaning ascribed thereto in section 5.4(m).

"Information Statement" means the information statement distributed (or to be distributed) by
SkyLink Aviation concerning the Plan, the Meetings and the hearing in respect of the Sanction
Order, as contemplated in the Meetings Order.

"Initial Consenting Noteholder's Pro-Rata Share" means with respect to each Initial
Consenting Noteholder, (x) the principal amount of Secured Notes held by such Initial

Consenting Noteholder as at the relevant date divided by (y) the aggregate principal amount of
Secured Notes held by all of the Initial Consenting Noteholders collectively.

"Initial Consenting Noteholders" means those Secured Noteholders that were the original
signatories to the Support Agreement (as distinct from a Support Agreement Joinder).

"Initial Distribution Date" means a date no more than two (2) Business Days after the Plan
Implementation Date or such other date as the Applicant, the Monitor and the Majority Initial
Consenting Noteholders may agree.

"Initial Order" has the meaning ascribed thereto in the recitals,

"Insurance Policy" means any insurance policy maintained by SkyLink Aviation pursuant to
which SkyLink Aviation or any Director or Officer is insured.

"Insured Claim" means all or that portion of a Claim arising from a cause of action for which
the applicable insurer has definitively and unconditionally confirmed that SkyLink Aviation is
insured under an Insurance Policy, to the extent that such Claim, or portion thereof, is so insured.

"Intercompany Claim" means any claim by any SkyLink Company or related entity against
SkyLink Aviation.

"IPSA" means the Interest Payment Support Agreement dated as of September 17, 2012, as
amended and supplemented from time to time, among the IPSA Noteholder Participants,
SkyLink Aviation and certain guarantors party to the Secured Note Indenture.

"IPSA Noteholder Participants" means those Secured Noteholders that executed the IPSA.

"KERP" means the payments to be made to certain key employees of the Applicant upon the
implementation of the Plan, as described in the key employee retention plan letters attached to,
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and filed with the Court together with, the confidential supplement to the Pre-Filing Report of
the Monitor dated as of the Filing Date.

"Majority Initial Consenting Noteholders" means Initial Consenting Noteholders holding not
less than a majority of the principal amount of the Notes held by all Initial Consenting
Noteholders, in each case as communicated to the Applicant by counsel to the Initial Consenting
Noteholders, in accordance with section 10.6hereof.

"Material" means a fact, circumstance, change, effect, matter, action, condition, event,
occurrence or development that, individually or in the aggregate, is, or would reasonably be
expected to be, material to the business, affairs, results of operations or financial condition of the
Applicant (taken as a whole).

"Material Adverse Effect" means a fact, event, change, occurrence or circumstance that,
individually or together with any other fact, event, change, occurrence or circumstance, has, or
could reasonably be expected to have, a material adverse impact on the business, assets,
liabilities, capitalization, obligations (whether absolute, accrued, conditional or otherwise),
condition (financial or otherwise), operations or prospects of the Applicant and its subsidiaries
(taken as a whole) and shall include, without limitation, the disposition by the Applicant or any
of its subsidiaries of any material asset without the prior consent of the Majority Initial
Consenting Noteholders; provided, however, that a Material Adverse Effect shall not include,
and shall be deemed to exclude the impact of: (A) any change in Applicable Laws of general
applicability or interpretations thereof by courts or governmental or regulatory authorities, which
does not disproportionately adversely affect the Applicant or its subsidiaries (taken as a whole),
(B) any change in the aviation transport and logistics services industry generally, which does not
disproportionately adversely affect the Applicant or its subsidiaries (taken as a whole),

(C) actions and omissions of the Applicant taken with the prior written consent of the Majority
Initial Consenting Noteholders or required pursuant to the Support Agreement, the Plan or any
related document, (D) the public announcement of the Support Agreement, the DIP Agreement,
the Plan or any related document or the transactions contemplated by thereby, (E) SkyLink
Aviation entering into the DIP Agreement, (F) the CCAA Proceedings, (G) any material change
in the market price or trading volume of the Secured Notes or Equity Interests (it being
understood that any cause or causes of any such change may be taken into consideration when
determining whether a Material Adverse Effect has occurred or could reasonably be expected to
occur), (H) any act of war, armed hostilities or terrorism or any worsening thereof, which does
not disproportionately adversely affect the Applicant or its subsidiaries (taken as a whole), or (I)
any material failure by the Applicant to meet internal projections or forecasts or third party
revenue or earnings predictions for any period (it being understood that any cause or causes of
any such failure may be taken into consideration when determining whether a Material Adverse
Effect has occurred or could reasonably be expected to occur).

"Meeting Date" means the date on which the Meetings are held in accordance with the Meetings
Order.

"Meetings" means, collectively, the Unsecured Creditors Meeting and the Secured Noteholders
Meeting.
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"Meetings Order" means the Order under the CCAA that, among other things, sets the date for
the Meetings, as same may be amended, restated or varied from time to time.

"Monitor" means Duff k, Phelps Canada Restructuring Inc., as Court-appointed Monitor in the

CCAA Proceeding of the Applicant.

"New Common Shares" means the new Class A Shares of SkyLink Aviation to be issued

pursuant to section 5.2(1)hereof.

"New First Lien Credit Agreement" means the DIP Agreement, which credit agreement will

cease to be a debtor-in-possession credit agreement and will take effect as a new first lien credit
agreement on the Plan Implementation Date in accordance with the terms hereof and thereof and,

accordingly, any reference herein to the New First Lien Credit Agreement also means the DIP
Agreement, as applicable.

"New First Lien Loan" means the secured, first lien loans in the aggregate principal amount of
the New Loan Amount that are to take effect on the Plan Implementation Date in accordance
with the terms hereof and the DIP Agreement.

"New Loan Amount" means US$ 18 million,

"New Lenders" means the DIP Lenders, all of whom will cease to be DIP Lenders on the Plan
Implementation Date and will automatically become lenders pursuant to the New First Lien Loan
on the Plan Implementation Date in accordance with the terms hereof and the DIP Agreement.

"New Lender's Pro Rata Share" means with respect to each New Lender, (x) the amount of the

New Loan Amount committed (including, for greater certainty, any amount funded) by such

New Lender as at the Plan Implementation Date, divided by (y) the New Loan Amount.

"New Second Lien Notes" means the secured, second lien notes in the aggregate principal
amount of $10 million to be issued on the Plan Implementation Date pursuant to section 5.2(2)
hereof, the terms of which shall be consistent with the summary of terms set forth in Schedule
ccA)&

"New Second Lien Notes Indenture" means the note indenture dated as of the Plan
Implementation Date among SkyLink Aviation, the guarantors party thereto and the New Second
Lien Notes Indenture Trustee pursuant to which the New Second Lien Notes will be issued.

"New Second Lien Notes Indenture Trustee" means Computershare Trust Company of Canada

or such other trustee as may be agreed to by the Applicant and the Majority Initial Consenting
Noteholders, as trustee under the New Second Lien Notes Indenture,

"New Shareholders'greement" means the shareholders'greement among SkyLink Aviation
and each of the holders of the New Common Shares, which shall be declared to be effective and

binding on all such Persons pursuant to the Sanction Order.

"Noteholder Advisors" means Bennett Jones LLP and PwC.

"Notice of Claim" has the meaning ascribed thereto in the Claims Procedure Order.
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"OBCA" means the Business Corpoi ations Act (Ontario), as amended.

"Officers" means all current and former officers (or their estates) of the Applicant, in such

capacity, and "Officer" means any one of them.

"Options" means any options, warrants, conversion privileges, puts, calls, subscriptions,
exchangeable securities, or other rights, entitlements, agreements, arrangements or commitments

(pre-emptive, contingent or otherwise) obligating SkyLink Aviation to issue, acquire or sell
shares in the capital of SkyLink Aviation or to purchase any shares, securities, options or
warrants, or any securities or obligations of any kind convertible into or exchangeable for shares

in the capital of SkyLink Aviation, in each case that are existing or issued and outstanding

immediately prior to the Effective Time, including any options to acquire common shares of
SkyLink Aviation issued under the Company Stock Option Plans, any warrants exercisable for
common shares or other equity securities of SkyLink Aviation, any put rights exercisable against
the Applicant in respect of any shares, options, warrants or other securities, and any rights,
entitlements or other claims of any kind to receive any other form of consideration in respect of
any prior or future exercise of any of the foregoing.

"Order" means any order of the Court made in connection with the CCAA Proceeding.

"Person" means any individual, firm, corporation, limited or unlimited liability company,
general or limited partnership, association, trust, unincorporated organization, joint venture,

government or any agency, officer or instrumentality thereof or any other entity.

"Plan" means this Plan of Compromise and Arrangement filed by the Applicant under the
CCAA, as it may be amended, supplemented or restated from time to time in accordance with the
terms hereo f.

"Plan Implementation Date" means the Business Day on which this Plan becomes effective,
which shall be the Business Day on which, pursuant to section 9.2, the Applicant and Majority
Initial Consenting Noteholders deliver written notice to the Monitor that the conditions set out in

section 9.1 have been satisfied or waived in accordance with the terms hereof.

"Post-Filing Trade Payables" means trade payables that were incurred by the Applicant

(a) after the Filing Date but before the Plan Implementation Date; and (b) in compliance with the

Initial Order and other Orders issued in connection with the CCAA Proceeding.

"Prior Ranking Secured Claims" means Claims existing on both the Filing Date and the Plan
Implementation Date, other than Government Priority Claims, Employee Priority Claims, and

Claims secured by the Charges, that (a) have the benefit of a valid and enforceable security
interest in, mortgage or charge over, lien against or other similar interest in, any of the assets that
the Applicant owns or to which the Applicant is entitled, but only to the extent of the realizable
value of the property subject to such security; and (b) would have ranked senior in priority to the

Secured Noteholders Allowed Secured Claim if the Applicant had become bankrupt on the Filing
Date.

"Proof of Claim" has the meaning ascribed thereto in the Claims Procedure Order.

"PwC" means PricewaterhouseCoopers LLP.
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"Qualifying Noteholder" means a Secured Noteholder as of the Filing Date that: (a) in the case
of a Secured Noteholder resident in the United States, is a "qualified institutional buyer" within

the meaning of Rule 144A under the 1933 Act; (b) in the case of a Secured Noteholder resident
in a province or territory of Canada, is an "accredited investor" as such term is defined in the
National Instrument 45-106 Prospectus and Registration Exemptions ("NI 45-106");or (c) in the
case of a Secured Noteholder resident outside of Canada or the United States, would qualify as
an "accredited investor" as such term is defined in NI-45-106 as if such Secured Noteholder was
resident in Canada and can demonstrate to SkyLink Aviation that it is qualified to participate as a
lender in the DIP Facility in accordance with the laws of its jurisdiction of residence,

"Recapitalization" means the transactions contemplated by this Plan.

"Released Claim" has the meaning ascribed thereto in section 7.1(a).

"Released Director/Officer Claim" means any Director/Officer Claim that is released pursuant

to section 7.1.

"Released Directors/Officers" means the Persons listed on Schedule "B",in their capacity as
Directors and/or Officers, and "Released Director/Officer" means any one of them.

"Released Party" and "Released Parties" have the meaning ascribed thereto in section 7.1(a).

"Released Shareholders" means those holders of the Existing Shares as of the Filing Date who

are listed on Schedule "C",in their capacity as holders of Existing Shares.

"Required Majorities" means with respect to each Voting Class, a majority in number of
Affected Creditors representing at least two thirds in value of the Voting Claims of Affected
Creditors, in each case who are entitled to vote at the Meetings in accordance with the Meetings
Order and who are present and voting in person or by proxy on the resolution approving the Plan
at the applicable Meeting.

"Sanction Date" means the date that the Sanction Order is made by the Court,

"Sanction Order" means the Order of the Court sanctioning and approving this Plan.

"Secured Noteholder's Pro-Rata Share" means, with respect to each Secured Noteholder, (x)
the principal amount of Secured Notes held by such Secured Noteholder as at the Filing Date
divided by (y) $110,000,000 (being the aggregate principal amount of all of the Secured Notes).

"Secured Noteholders", and each a "Secured Noteholder", means the holders of the Secured
Notes.

"Secured Noteholders Allowed Claim" has the meaning ascribed thereto in the Claims
Procedure Order.

"Secured Noteholders Allowed Secured Claim" has the meaning ascribed thereto in the Claims
Procedure Order.
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"Secured Noteholders Allowed Unsecured Claim" has the meaning ascribed thereto in the
Claims Procedure Order.

"Secured Noteholders Class" means the class of Secured Noteholders collectively holding the
Secured Noteholders Allowed Secured Claim entitled to vote on this Plan at the Secured
Noteholders Meeting in accordance with the terms of the Meetings Order.

"Secured Noteholders Meeting" means the meeting of the Secured Noteholders Class to be
held on the Meeting Date for the purpose of considering and voting on the Plan pursuant to the

CCAA and includes any adjournment, postponement or other rescheduling of such meeting in

accordance with the Meetings Order.

"Secured Note Indenture" means the note indenture dated March 15, 2011 that was entered into

between SkyLink Aviation, certain guarantor parties and the Secured Note Indenture Trustee in

connection with the issuance of the Secured Notes, as amended by the First Supplemental
Indenture dated as of October 19, 2012.

"Secured Note Indenture Trustee" means Computershare Trust Company of Canada, as trustee

under the Secured Note Indenture.

"Secured Note Obligations" means all obligations, liabilities and indebtedness of SkyLink
Aviation or any of the other SkyLink Companies (whether as guarantor, surety or otherwise) to
the Secured Note Indenture Trustee and/or the Secured Noteholders (including, for greater

certainty, in their capacity as holders of the Secured Notes and in their capacity as IPSA
Noteholder Participants) under, arising out of or in connection with the Secured Notes, the IPSA,
the Secured Note Indenture or the guarantees granted in connection with any of the foregoing as

well as any other agreements or documents relating thereto as at the Plan Implementation Date.

"Secured Notes" has the meaning ascribed thereto in the recitals.

"Shareholder Agreement" means the shareholder agreement dated November 13, 2008 by and

among SL Aviation Bidco Inc. (as predecessor to SkyLink Aviation) and the holders of the

Existing Shares, as amended and as it may be further amended from time to time.

"SkyLink Aviation" has the meaning ascribed thereto in the recitals.

"SkyLink Canadian Subsidiary" means 2273853 Ontario Inc.

"SkyLink Companies" means the Applicant, the SkyLink Guarantors, SkyLink
Aeromanagement (Kenya) Ltd., SkyLink Aviation FZE, SkyLink Air k Logistic Support

(Sudan) Co. Ltd., SkyLink Air and Logistic Service Italy Srl, CAS FZE, Aerostan Holdings

Company, Aerostan Limited Liability Company and Canadian Force Logistics Augmentation

Group Inc.

"SkyLink Guarantors" means SkyLink Canadian Subsidiary, SkyLink Air and Logistic
Support (USA) Inc., SkyLink USA II and SkyLink Aviation (Wyoming) Inc,

"SkyLink Subsidiaries" means the SkyLink Companies other than the Applicant.
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"SkyLink USA II"means SkyLink Air and Logistic Support (USA) II Inc,

"Structuring Equity" means the 5'Jo of the New Common Shares issued and outstanding on the
Plan Implementation Date to be issued to the Initial Consenting Noteholders by the Applicant
pursuant to this Plan in recognition of the significant time and effoit spent by the Initial

Consenting Noteholders in working with the Applicant to develop, structure and facilitate the

Recapitalization.

"Support Agreement" has the meaning ascribed thereto in the recitals.

"Support Agreement Joinder" means a joinder agreement in the form set out as a schedule to
the Support Agreement pursuant to which a Secured Noteholder agrees to become a Consenting
Noteholder and to be bound by the terms of the Support Agreement.

"Tax" or "Taxes" means any and all federal, provincial, municipal, local and foreign taxes,
assessments, reassessments and other governmental charges, duties, impositions and liabilities

including for greater certainty taxes based upon or measured by reference to income, gross
receipts, profits, capital, transfer, land transfer, sales, goods and services, harmonized sales, use,
value-added, excise, withholding, business, franchising, property, development, occupancy,
employer health, payroll, employment, health, social services, education and social security

taxes, all surtaxes, all customs duties and import and export taxes, all licence, franchise and

registration fees and all employment insurance, health insurance and Canada, Quebec and other

government pension plan premiums or contributions, together with all interest, penalties, fines
and additions with respect to such amounts.

"Taxing Authorities" means anyone of Her Majesty the Queen, Her Majesty the Queen in right
of Canada, Her Majesty the Queen in right of any province or territory of Canada, the Canada
Revenue Agency, any similar revenue or taxing authority of Canada and each and every province
or territory of Canada and any political subdivision thereof, the United States Internal Revenue
Service, any similar revenue or taxing authority of the United States and each and every state of
the United States, and any Canadian, United States or other government, regulatory authority,
government department, agency, commission, bureau, minister, court, tribunal or body or
regulation making entity exercising taxing authority or power, and "Taxing Authority" means

any one of the Taxing Authorities.

"Unaffected Claim" means any:

(a) Claim of the First Lien Agent and/or the First Lien Lenders in respect of the First
Lien Credit Agreement or the First Lien Facility;

(b) Claim secured by any of the Charges;

(c) Insured Claim;

(d) Claim by the DIP Lenders arising under the DIP Agreement;

(e) Intercompany Claim;

(f) Post-Filing Trade Payables;
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(g) Claim by an Unaffected Trade Creditor arising from an Unaffected Trade Claim;

(h) Prior Ranking Secured Claims;

(i) Claim that is not permitted to be compromised pursuant to section 19(2) of the

CCAA;

(j) Employee Priority Claims; and

(k) Government Priority Claims.

"Unaffected Creditor" means a Creditor who has an Unaffected Claim, but only in respect of
and to the extent of such Unaffected Claim.

"Unaffected Trade Claim" means a Claim of an Unaffected Trade Creditor that is not a Post-
Filing Trade Payable and that arises out of or in connection with any contract, license, lease,
agreement, obligation, arrangement or document with the Applicant related to the business of the

Applicant.

"Unaffected Trade Creditor" means any Person that has been designated by SkyLink Aviation,
with the consent of the Monitor and the Majority Initial Consenting Noteholders, as a critical

supplier in accordance with the Initial Order.

"Undeliverable Distribution" has the meaning ascribed thereto in section 4.8 hereof.

"Unsecured Creditor's Pro-Rata Share" means, at the relevant time, with respect to each
Affected Unsecured Creditor, (x) the Allowed Affected Unsecured Claim of such Affected
Unsecured Creditor divided by (y) the total of all Allowed Affected Unsecured Claims and

Disputed Distribution Claims of Affected Unsecured Creditors.

"Unsecured Creditors Meeting" means a meeting of Affected Unsecured Creditors to be held

on the Meeting Date called for the purpose of considering and voting on the Plan pursuant to the

CCAA, and includes any adjournment, postponement or other rescheduling of such meeting in

accordance with the Meetings Order.

"Unsecured Promissory Note" means the unsecured, subordinated promissory note in the

principal amount of $300,000 due and payable on the Unsecured Promissory Note Maturity
Date, subject to the provisions thereof, to be issued by SkyLink Aviation on the Plan
Implementation Date in favour of the Affected Unsecured Creditors with Allowed Affected
Unsecured Claims and held by the Applicant, for the benefit of the beneficiaries of such

promissory note, pending distribution of the Unsecured Promissory Note Proceeds, which

promissory note shall accrue 2% payment-in-kind interest annually (which payment-in-kind

interest shall be held by the Applicant in a segregated account for the benefit of beneficiaries of
the Unsecured Promissory Note), shall be subordinated to all indebtedness and trade obligations
of SkyLink Aviation and may be repaid by the Applicant at any time without penalty.

"Unsecured Promissory Note Entitlement" means, with respect to each Affected Unsecured
Creditor with an Allowed Unsecured Claim, its entitlement to its Unsecured Creditor's Pro-Rata
Share of the Unsecured Promissory Note Proceeds.
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"Unsecured Promissory Note Maturity Date" means the earlier of the date that is 5 years

following the Plan Implementation Date and the date on which the Applicant repays the

Unsecured Promissory Note in accordance with its terms.

"Unsecured Promissory Note Proceeds" means the amount payable to the beneficiaries of the
Unsecured Promissory Note on the Unsecured Promissory Note Maturity Date (including the

principal amount of the Unsecured Promissory Note and the interest thereon), subject to the
terms and conditions of the Unsecured Promissory Note.

"Voting Claims" means any Claim or portion thereof that has been finally allowed as a Voting
Claim (as defined in the Claims Procedure Order) for purposes of voting at a Meeting in

accordance with the Claims Procedure Order or a Final Order of the Court.

"Voting Classes" means the Secured Noteholders Class and the Affected Unsecured Creditors
Class.

"Website" means:

htt://www.duffand hei s.com/services/restructurin Pa es/Restructurin Cases. as x,

1.2 Certain Rules of Interpretation

For the purposes of the Plan:

(a) any reference in the Plan to a contract, instrument, release, indenture, or other

agreement or document being in a particular form or on particular terms and

conditions means that such document shall be substantially in such form or
substantially on such terms and conditions;

(b) any reference in the Plan to an Order or an existing document or exhibit filed or to
be filed means such Order, document or exhibit as it may have been or may be
amended, modified, or supplemented;

(c) unless otherwise specified, all references to currency are in Canadian dollars;

(d) the division of the Plan into "articles" and "sections" and the insertion of a table
of contents are for convenience of reference only and do not affect the
construction or interpretation of the Plan, nor are the descriptive headings of
"articles" and "sections" intended as complete or accurate descriptions of the
content thereof;

(e) the use of words in the singular or plural, or with a particular gender, including a
definition, shall not limit the scope or exclude the application of any provision of
the Plan or a schedule hereto to such Person (or Persons) or circumstances as the
context otherwise permits;

(f) the words "includes" and "including" and similar terms of inclusion shall not,
unless expressly modified by the words "only" or "solely", be construed as terms
of limitation, but rather shall mean "includes but is not limited to" and "including



- 17-

but not limited to", so that references to included matters shall be regarded as

illustrative without being either characterizing or exhaustive;

(g) unless otherwise specified, all references to time herein and in any document
issued pursuant hereto mean local time in Toronto, Ontario and any reference to
an event occurring on a Business Day shall mean prior to 5:00 p.m. (Toronto
time) on such Business Day;

(h) unless otherwise specified, time periods within or following which any payment is

to be made or act is to be done shall be calculated by excluding the day on which

the period commences and including the day on which the period ends and by
extending the period to the next succeeding Business Day if the last day of the

period is not a Business Day;

(i) unless otherwise provided, any reference to a statute or other enactment of
parliament or a legislature includes all regulations made thereunder, all

amendments to or re-enactments of such statute or regulations in force from time

to time, and, if applicable, any statute or regulation that supplements or
supersedes such statute or regulation; and

(I) references to a specified "article" or "section" shall, unless something in the

subject matter or context is inconsistent therewith, be construed as references to
that specified article or section of the Plan, whereas the terms "the Plan",
"hereof, "herein", "hereto", "hereunder" and similar expressions shall be deemed

to refer generally to the Plan and not to any particular "article", "section" or other

portion of the Plan and include any documents supplemental hereto.

1.3 Successors and Assigns

The Plan shall be binding upon and shall enure to the benefit of the heirs, administrators,

executors, legal personal representatives, successors and assigns of any Person or party named or

referred to in the Plan.

1.4 Governing Law

The Plan shall be governed by and construed in accordance with the laws of the Province of
Ontario and the federal laws of Canada applicable therein. All questions as to the interpretation

of or application of the Plan and all proceedings taken in connection with the Plan and its

provisions shall be subject to the jurisdiction of the Court.

1.5 Schedules

The following are the Schedules to the Plan, which are incorporated by reference into the Plan

and form a part of it:

Schedule "A" Terms of New Second Lien Notes

Schedule "B" Released Directors/Officers

Schedule "C" Released Shareholders
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Schedule "D" Director/Officer Wages Claims

ARTICLE 2
PURPOSE AND EFFECT OF THE PLAN

2.1 Purpose

The purpose of the Plan is:

(a) to implement a recapitalization of SkyLink Aviation, which will significantly
reduce its indebtedness;

(b) to provide for a settlement of, and consideration for, all Allowed Affected Claims;

(c) to effect a release and discharge of all Affected Claims and Released Claims;

(d) to provide SkyLink Aviation with essential committed financing to address its
current and future liquidity needs; and

(e) to ensure the continued viability and ongoing operations of SkyLink Aviation,

in the expectation that the Persons who have an economic interest in the Applicant, when

considered as a whole, will derive a greater benefit from the implementation of the Plan than

would result from a bankruptcy of the Applicant.

2.2 Persons Affected

The Plan provides for a full and final release and discharge of the Affected Claims and Released
Claims, a settlement of, and consideration for, all Allowed Affected Claims and a
recapitalization of the Applicant. The Plan will become effective at the Effective Time in

accordance with its terms and in the sequence set forth in section 5.4 and shall be binding on and

enure to the benefit of the Applicant, the Affected Creditors, the Released Parties and all other

Persons named or referred to in, or subject to, the Plan.

2.3 Persons Not Affected

The Plan does not affect the Unaffected Creditors, subject to the express provisions hereof
providing for the treatment of Insured Claims. Nothing in the Plan shall affect the Applicant's
rights and defences, both legal and equitable, with respect to any Unaffected Claims including all

rights with respect to legal and equitable defences or entitlements to set-offs or recoupments
against such Unaffected Claims.

2.4 Equity Claimants

On the Plan Implementation Date, the Plan will be binding on SkyLink Aviation and all Equity
Claimants. Equity Claimants shall not receive a distribution under the Plan or otherwise recover
anything in respect of their Equity Claims or Equity Interests. On the Plan Implementation Date,
in accordance with the steps and sequences set out in section 5.4, all Equity Interests shall be
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cancelled and extinguished and all Equity Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred.

ARTICLE 3
CLASSIFICATION AND TREATMENT OF CREDITORS AND RELATED MATTERS

3.1 Claims Procedure

The procedure for determining the validity and quantum of the Affected Claims for voting and
distribution purposes under the Plan shall be governed by the Claims Procedure Order, the
Meetings Order, the CCAA, the Plan and any further Order of the Court.

3.2 Classification of Creditors

In accordance with the Meetings Order, the only classes of creditors for the purposes of
considering and voting on the Plan will be the Secured Noteholders Class and the Affected
Unsecured Creditors Class. For greater certainty, Equity Claimants shall not be entitled to vote
on the Plan or to receive any distributions hereunder.

3.3 Creditors'eetings

The Meetings shall be held in accordance with the Meetings Order and any further Order of the
Court. The only Persons entitled to attend the Meetings are those specified in the Meetings
Order.

3.4 Treatment of Affected Claims

An Affected Claim shall receive distributions as set forth below only to the extent that such
Claim is an Allowed Affected Claim and has not been paid, released, or otherwise satisfied prior
to the Plan Implementation Date.

(1) Secured Noteholders Class

In accordance with the steps and sequence set forth in section 5.4, each Secured Noteholder will,
in full and final satisfaction of the Secured Noteholders Allowed Secured Claim, receive its
Secured Noteholder's Pro-Rata Share of:

(a) 25% of the New Common Shares issued and outstanding on the Plan
Implementation Date; and

(b) the New Second Lien Notes.

The Claims comprising the Secured Noteholders Allowed Claim and the Secured Note
Obligations shall be fully, finally, irrevocably and forever compromised, released, discharged,
cancelled and barred on the Plan Implementation Date.
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(2) Affected Unsecured Creditors Class

In accordance with the steps and sequence set forth in section 5.4, and in full and final

satisfaction of all Affected Unsecured Claims, each Affected Unsecured Creditor with an

Allowed Affected Unsecured Claim will receive its Unsecured Promissory Note Entitlement,
All Affected Unsecured Claims shall be fully, finally, irrevocably and forever compromised,
released, discharged, cancelled and barred on the Plan Implementation Date.

In accordance with the steps and sequences set forth in section 5.4, all Equity Claims shall be
fully, finally, irrevocably and forever compromised, released, discharged cancelled and barred on

the Plan Implementation Date. Equity Claimants will not receive any consideration or
distributions under the Plan and shall not be entitled to vote on the Plan at the Meetings in

respect of their Equity Claims.

3.5 Unaffected Claims

(a) Unaffected Creditors will not receive any consideration or distributions under the
Plan in respect of their Unaffected Claims (except to the extent their Unaffected
Claims are paid in full on the Plan Implementation Date in accordance with the
express terms of section 5.4), and they shall not be entitled to vote on the Plan at
the Meetings in respect of their Unaffected Claims.

(b) Notwithstanding anything to the contrary herein, Insured Claims shall not be
compromised, released, discharged, cancelled and barred by this Plan, provided
that from and after the Plan Implementation Date, any Person having an Insured
Claim shall be irrevocably limited to recovery in respect of such Insured Claim
solely from the proceeds of the applicable Insurance Policies, and Persons with

any Insured Claims shall have no right to, and shall not, directly or indirectly,
make any claim or seek any recoveries from any Person, including SkyLink
Aviation, any SkyLink Subsidiary or any Released Party, other than enforcing
such Person's rights to be paid by the applicable insurer(s) from the proceeds of
the applicable Insurance Policies. This section 3.5(b) may be relied upon and

raised or pled by SkyLink Aviation, any SkyLink Subsidiary or any Released
Party in defence or estoppel of or to enjoin any claim, action or proceeding
brought in contravention of this section. Nothing in this Plan shall prejudice,
compromise, release or otherwise affect any right or defence of any insurer in

respect of an Insurance Policy or any insured in respect of an Insured Claim.

3.6 Disputed Distribution Claims

Any Affected Unsecured Creditor with a Disputed Distribution Claim shall not be entitled to
receive any distribution hereunder with respect to such Disputed Distribution Claim unless and

until such Claim becomes an Allowed Affected Unsecured Claim. A Disputed Distribution
Claim shall be resolved in the manner set out in the Claims Procedure Order. Distributions

pursuant to section 3.4 shall be paid in respect of any Disputed Distribution Claim that is finally
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determined to be an Allowed Affected Unsecured Claim in accordance with the Claims
Procedure Order.

3.7 Director/Officer Claims

(a) All Released Director/Officer Claims shall be fully, finally, irrevocably and
forever compromised, released, discharged, cancelled and barred without
consideration on the Plan Implementation Date. Any Director/Officer Claim that
is not a Released Director/Officer Claim will not be compromised, released,
discharged, cancelled and barred. For greater certainty, any Claim of a Director
or Officer for indemnification from the Applicant in respect of any
Director/Officer Claim that is not otherwise covered by the Directors'harge
shall be treated for all purposes under this Plan as an Affected Unsecured Claim.

(b) Notwithstanding anything to the contrary herein, the Director/Officer Wages
Claims shall not be compromised, released, discharged, cancelled or barred by
this Plan, provided that from and after the Plan Implementation Date, any Person
having Director/Officer Wages Claim shall be irrevocably limited to recovery in
respect of such Director/Officer Wages Claim solely from the proceeds of the
applicable Insurance Policies, and Persons with any Director/Officer Wages
Claims shall have no right to, and shall not, directly or indirectly, make any claim
or seek any recoveries from any Person, including SkyLink Aviation, any
SkyLink Subsidiary, any Released Director/Officer or any other Released Party,
other than enforcing such Person's rights to be paid by the applicable insurer(s)
&om the proceeds of the applicable Insurance Policies. This section 3.7(b) may
be relied upon and raised or pled by SkyLink Aviation, any SkyLink Subsidiary,
any Released Director/Officer or any other Released Party in defence or estoppel
of or to enjoin any claim, action or proceeding brought in contravention of this
section. Nothing in this Plan shall prejudice, compromise, release or otherwise
affect any right or defence of any insurer in respect of an Insurance Policy or any
insured in respect of Director/Officer Claims or Director/Officer Wages Claims.

3.8 Extinguishment of Claims

On the Plan Implementation Date in accordance with its terms and in the sequence set forth in
section 5.4 and in accordance with the provisions of the Sanction Order, the treatment of
Affected Claims (including Allowed Claims and Disputed Distribution Claims) and all Released
Claims, in each case as set forth herein, shall be final and binding on the Applicant, all Affected
Creditors (and their respective heirs, executors, administrators, legal personal representatives,
successors and assigns) and any Person holding a Released Claim, and all Affected Claims and
all Released Claims shall be fully, finally, irrevocably and forever released, discharged,
cancelled and barred, and the Released Parties shall thereupon have no further obligation
whatsoever in respect of the Affected Claims and the Released Claims, as applicable; provided
that nothing herein releases the Applicant or any other Person from their obligations to make
distributions in the manner and to the extent provided for in the Plan and provided further that
such discharge and release of the Applicant shall be without prejudice to the right of a Creditor
in respect of a Disputed Distribution Claim to prove such Disputed Distribution Claim in

smoher
Line
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accordance with the Claims Procedure Order so that such Disputed Distribution Claim may

become an Allowed Unsecured Claim entitled to receive consideration under section 3.4 hereof.

3.9 Guarantees and Similar Covenants

No Person who has a Claim under any guarantee, surety, indemnity or similar covenant in

respect of any Claim which is compromised and released under this Plan or who has any right to
claim over in respect of or to be subrogated to the rights of any Person in respect of a Claim

which is compromised under this Plan shall be entitled to any greater rights as against the

Applicant than the Person whose Claim is compromised under the Plan.

3.10 Set-Off

The law of set-off applies to all Claims.

ARTICLE 4
PROVISIONS REGARDING DISTRIBUTIONS AND PAYMENTS

4.1 Distributions to Secured Noteholders

(a) This section 4.1 sets forth the distribution mechanics with respect to the New
Common Shares and the New Second Lien Notes that are to be distributed to the

Secured Noteholders in accordance with section 3.4(1),

(b) Upon receipt of and in accordance with written instructions from the Monitor, the

Secured Note Indenture Trustee shall instruct CDS to and CDS shall: (i) establish

an escrow position representing the respective positions of the Secured
Noteholders as of the Plan Implementation Date for the purpose of making

distributions to the Secured Noteholders on and after the Plan Implementation

Date; and (ii) block any further trading in the Secured Notes, effective as of the

close of business on the Business Day immediately prior to the Plan

Implementation Date, all in accordance with the customary procedures of CDS.

(c) (i) The delivery of New Second Lien Notes to the Secured Noteholders will be
made through the facilities of CDS to CDS Participants, who, in turn, shall make

delivery of interests in such New Second Lien Notes to the beneficial holders of
such Secured Notes pursuant to standing instructions and customary practices;
provided that, if the New Second Lien Notes are not CDS eligible, delivery of any
such New Second Lien Notes will be made to the Secured Note Indenture Trustee

who, in turn, will make delivery of the applicable New Second Lien Notes to each
of the Secured Noteholders through the direct registration system of
Computershare (or such other transfer agent as SkyLink Aviation may appoint);
and (ii) the delivery of New Common Shares to the Secured Noteholders will be
made as follows:

(A) immediately following the close of business on the Business Day
prior to the Plan Implementation Date, CDS shall provide the
Monitor with a list showing the names and addresses of all Persons
who are CDS participant holders of the Secured Notes ("CDS
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Participants" ) and the principal amount of Secured Notes held by
each CDS Participant as at the close of business on the Business
Day prior to the Plan Implementation Date;

(B) the Monitor shall forthwith provide all such information to the
Applicant; and

(C) on the Plan Implementation Date, the Applicant shall, in
accordance with the information provided by the Monitor pursuant
to section 4.1(c)(ii)(B), register or deliver, as applicable, to the
CDS Participants, the applicable amount of New Common Shares,

provided that, subject to the consent of the Monitor and the Majority Initial
Consenting Noteholders, the Applicant shall be entitled to make such
modifications to the administrative process for distributing New Common Shares
and New Second Lien Notes as it deems necessary in order to achieve the proper
distribution and allocation of New Common Shares and New Second Lien Notes
as set forth herein,

(d) The Applicant and the Monitor shall have satisfied their responsibilities in respect
of the distribution of New Common Shares and New Second Lien Notes to the
Secured Noteholders in accordance with section 3.4(1) once such New Common
Shares and New Second Lien Notes have been delivered to CDS, the CDS
Participants or the Secured Note Indenture Trustee, as applicable. The SkyLink
Companies and the Monitor will have no liability or obligation in respect of
deliveries from CDS, or its nominee, to CDS Participants or from CDS
Participants to beneficial holders of the Secured Notes or from the Secured Note
Indenture Trustee to beneficial holders of the Secured Notes.

4.2 Distribution Mechanics with Respect to the Unsecured Promissory
Note

(a) The Unsecured Promissory Note shall be issued by SkyLink Aviation and shall be
held by the Applicant on behalf of all Affected Unsecured Creditors with an
Allowed Affected Unsecured Claim and, subject to the terms and conditions
thereof, each such Affected Unsecured Creditor shall become entitled to its
Unsecured Promissory Note Entitlement on the Plan Implementation Date without

any further steps or actions by the Applicant, such Affected Unsecured Creditor
or any other Person.

(b) From and after the Plan Implementation Date, and until all Unsecured Promissory
Note Proceeds have been distributed in accordance with this Plan, the Applicant
shall maintain a register of the Unsecured Promissory Note Entitlement of each
applicable Affected Unsecured Creditor as well as the address and notice
information set forth on such Affected Unsecured Creditor's Notice of Claim or
Proof of Claim or, with respect to any Affected Unsecured Creditor that is a
Secured Noteholder, the delivery details of the Secured Note Indenture Trustee.
Any applicable Affected Unsecured Creditor whose address or notice information
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changes shall be solely responsible for notifying the Applicant of such change.
The Applicant shall also record on the register the aggregate amount of any
Disputed Distribution Claims.

(c) On the Unsecured Promissory Note Maturity Date, the Applicant shall calculate
the amount to be paid to each Affected Unsecured Creditor with an Allowed
Unsecured Claim or the Secured Note Indenture Trustee. The Applicant shall

also calculate the amount of the Unsecured Promissory Note Proceeds that are not
to be distributed as a result of Disputed Distribution Claims that remain

outstanding, if any. The Applicant shall then distribute to each Affected
Unsecured Creditor with an Allowed Affected Unsecured Claim the applicable
amount:

(i) in the case of distributions to Secured Noteholders, in the manner
described in section 4.1;and

(ii) in the case of distributions to all other Affected Unsecured Creditors, by
way of cheque sent by prepaid ordinary mail.

With respect to any portion of the Unsecured Promissory Note Proceeds that are
reserved in respect of Disputed Distribution Claims, the Applicant shall forthwith

segregate such amounts to establish the Disputed Distribution Claims Reserve.

4.3 Other Distributions

(a) The distributions to be made to: the DIP Backstop Parties pursuant to section

5.3(1), the New Lenders pursuant to section 5.3(2) and the Initial Consenting
Noteholders pursuant to section 5.3(3) shall be made in accordance with this
section 4.3.

(b) At least ten (10) Business Days prior to the Plan Implementation Date, the

Applicant shall provide the Monitor with copies of the DIP Backstop
Commitment Letter, the DIP Participation Documents (as defined in the Initial

Order), if any, and the Support Agreement. Based on the foregoing, the Monitor
shall forthwith (A) contact each DIP Backstop Party, New Lender and Initial
Consenting Noteholder to ascertain its registration and delivery details for
purposes of registering or delivering distributions to such Person, and (b)
calculate the following:

(i) with respect to each DIP Backstop Party, such DIP Backstop Party's Pro-
Rata Share;

(ii) with respect to each of the New Lenders, such New Lender's Pro-Rata
Share; and

(iii) with respect to each of the Initial Consenting Noteholders, such Initial
Consenting Noteholder's Pro-Rata Share,
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and the Monitor shall provide all such information to the Applicant at least two

(2) Business Days prior to the Plan Implementation Date.

(c) On the Plan Implementation Date, the Applicant shall, upon receipt of and in
accordance with a written direction of the Monitor prepared based on the
information received by the Monitor pursuant to section 4.3(b), register or deliver,
as applicable, to the DIP Backstop Parties, the New Lenders and the Initial
Consenting Noteholders, the applicable amount of New Common Shares as so
directed by the Monitor.

4.4 Cancellation of Certificates and Notes

Following completion of the steps in the sequence set forth in section 5.4, all debentures, notes
(including the Secured Notes and the Secured Note Obligations), certificates, agreements,
invoices and other instruments evidencing Affected Claims or Equity Interests will not entitle

any holder thereof to any compensation or participation other than as expressly provided for in
the Plan and will be cancelled and will be null and void. Notwithstanding the foregoing, the
Secured Note Indenture shall remain in effect for the purpose of and to the extent necessary to:
(i) allow the Secured Note Indenture Trustee to make distributions to the Secured Noteholders on
the Initial Distribution Date and each subsequent Distribution Date thereafter; and (ii) maintain
all of the protections the Secured Note Indenture Trustee enjoys as against the Secured
Noteholders, including its lien rights with respect to any distributions under this Plan, until all

distributions are made to Secured Noteholders hereunder. For greater certainty, any and all
obligations, including the Secured Note Obligations, of the Applicant and the SkyLink
Companies (as guarantor, surety or otherwise) under and with respect to the Secured Notes and
the Secured Note Indenture shall not continue beyond the Plan Implementation Date.

4.5 Currency

Unless specifically provided for in the Plan or the Sanction Order, for the purposes of
distributions under the Plan, a Claim shall be denominated in Canadian dollars and all payments
and distributions to the Affected Creditors on account of their Claims shall be made in Canadian
dollars. Any Claims denominated in a foreign currency shall be converted to Canadian dollars at
the Bank of Canada noon exchange rate in effect at the Filing Date.

4.6 Interest

Interest shall not accrue or be paid on Affected Claims on or after the Filing Date, and no holder
of an Affected Claim shall be entitled to interest accruing on or after the Filing Date.

4.7 Allocation of Distributions

All distributions made pursuant to the Plan shall be allocated first towards the repayment of the
principal amount in respect of such Affected Creditor's Affected Claim and second, if any,
towards the repayment of all accrued but unpaid interest in respect of such Affected Creditor's
Affected Claim.
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4.S Treatment of Undeliverable Distributions

If any Affected Creditor's distribution under this Article 4 is returned as undeliverable (an
"Undeliverable Distribution" ), no further distributions to such Affected Creditor shall be made
unless and until the Applicant is notified by such Affected Creditor of such Affected Creditor's
current address, at which time all such distributions shall be made to such Affected Creditor. All
claims for Undeliverable Distributions in respect of Allowed Claims must be made on or before
the date that is six months following the final Distribution Date, after which date any entitlement
with respect to such Undeliverable Distribution shall be forever discharged and forever barred,
without any compensation therefor, notwithstanding any federal, state or provincial laws to the
contrary, at which time any such Undeliverable Distributions in relation to the Allowed Claim
shall be returned to SkyLink Aviation. Nothing contained in the Plan shall require the Applicant
to attempt to locate any holder of an Allowed Claim. No interest is payable in respect of an
Undeliverable Distribution. Any distribution under this Plan on account of the Secured Notes
shall be deemed made when delivered to CDS, the CDS Participants or the Secured Note
Indenture Trustee, as applicable, for subsequent distribution to Secured Noteholders in
accordance with this Article 4.

4.9 Withholding Rights

SkyLink Aviation, CDS, the Secured Note Indenture Trustee and/or the Monitor shall be entitled
to deduct and withhold from any consideration payable to any Person such amounts as SkyLink
Aviation, CDS, the Secured Note Indenture Trustee and/or the Monitor is required to deduct and
withhold with respect to such payment under the Canadian Tax Act, or other Applicable Laws,
or entitled to withhold under section 116 of the Canadian Tax Act or corresponding provision of
provincial or territorial law. To the extent that amounts are so withheld or deducted, such
withheld or deducted amounts shall be treated for all purposes hereof as having been paid to the
Person in respect of which such withholding was made, provided that such amounts are actually
remitted to the appropriate Taxing Authority. SkyLink Aviation, CDS, the Secured Note
Indenture Trustee and/or the Monitor are hereby authorized to sell or otherwise dispose of such
portion of the consideration as is necessary to provide sufficient funds to SkyLink Aviation,
CDS, the Secured Note Indenture Trustee and/or the Monitor, as the case may be, to enable it to
comply with such deduction or withholding requirement or entitlement, and SkyLink Aviation,
CDS, the Secured Note Indenture Trustee and/or the Monitor, shall notify the Person thereof and
remit to such Person any unapplied balance of the net proceeds of such sale.

4.10 Fractional Interests

No fractional interests of New Common Shares or New Second Lien Notes ("Fractional
Interests" ) will be issued under this Plan. Recipients of New Common Shares and New Second
Lien Notes will have their entitlements adjusted downwards to the nearest whole number of New
Common Shares or New Second Lien Notes, as applicable, to eliminate any such Fractional
Interests and no compensation will be given for the Fractional Interest.

4.11 Calculations

All amounts of consideration to be received hereunder will be calculated to the nearest cent

($0.01), All calculations and determination made by the Monitor and/or SkyLink Aviation and
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agreed to by the Monitor for the purposes of and in accordance with the Plan, including, without

limitation, the allocation of consideration, shall be conclusive, final and binding upon the

Affected Creditors and the Applicant.

ARTICLE 5
RECAPITALIZATION

5.1 Corporate Actions

The adoption, execution, delivery, implementation and consummation of all matters

contemplated under the Plan involving corporate action of the Applicant will occur and be
effective as of the Plan Implementation Date, and will be authorized and approved under the Plan

and by the Court, where appropriate, as part of the Sanction Order, in all respects and for all

purposes without any requirement of further action by shareholders, directors or officers of the

Applicant. All necessary approvals to take actions shall be deemed to have been obtained from

the directors or the shareholders of the Applicant, as applicable, including the deemed passing by

any class of shareholders of any resolution or special resolution and no shareholders'greement
or agreement between a shareholder and another Person limiting in any way the right to vote

shares held by such shareholder or shareholders with respect to any of the steps contemplated by
the Plan shall be deemed to be effective and shall have no force and effect.

5.2 Issuance of New Common Shares, New Second Lien Notes and the
Unsecured Promissory Note

(1) New Common Shares

On the Plan Implementation Date, SkyLink Aviation shall issue the Agreed Number of New

Common Shares, and such New Common Shares shall be allocated and distributed in the manner

set forth in this Plan.

(2) Issuance of New Second Lien Notes

On the Plan Implementation Date, SkyLink Aviation shall issue the New Second Lien Notes

pursuant to the New Second Lien Indenture, and such New Second Lien Notes shall be allocated

and distributed in the manner set forth in this Plan.

(3) Unsecured Promisso Note

On the Plan Implementation Date, SkyLink Aviation shall issue the Unsecured Promissory Note

and the Unsecured Promissory Note Entitlement shall be allocated in the manner set forth in this

Plan.

5.3 DIP Backstop and New First Credit Facility

On the Plan Implementation Date, in accordance with the steps and sequence set out in Section

5.4, each DIP Backstop Party shall receive its DIP Backstop Party's Pro Rata Share of 10% of
the New Common Shares issued and outstanding on the Plan Implementation Date.
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(2) New First Lien Credit Facili

On the Plan Implementation Date, in accordance with the steps and sequence set out in Section
5.4, the DIP Facility shall be converted into the New First Lien Loan in accordance with the DIP
Agreement and each New Lender shall receive its New Lender's Pro-Rata Share of 60% of the

New Common Shares issued and outstanding on the Plan Implementation Date.

()
On the Plan Implementation Date, in accordance with the steps and sequence set out in Section
5.4, each Initial Consenting Noteholder shall receive its Initial Consenting Noteholder's Pro-Rata
Share of 5% of the New Common Shares issued and outstanding on the Plan Implementation
Date in respect of the Structuring Equity,

5.4 Plan Implementation Date Transactions

The following steps and compromises and releases to be effected in the implementation of the
Plan shall occur, and be deemed to have occurred in the following order in five minute

increments (unless otherwise noted), without any further act or formality on the Plan
Implementation Date beginning at the Effective Time:

(a) all Options shall be cancelled and terminated without any liability, payment or
other compensation in respect thereof;

(b) the Company Stock Option Plans shall be terminated;

(c) the Applicant shall borrow such amounts from the DIP Facility as are necessary to
repay in full all amounts owing in respect of the First Lien Credit Facility, and the

Applicant shall thereupon pay all such amounts to the First Lien Agent in full and

final satisfaction of the First Lien Credit Facility;

(d) the First Lien Credit Agreement and the First Lien Credit Facility shall be deemed
to be terminated and the Applicant and the SkyLink Companies shall be fully,
finally, irrevocably and forever released from any and all claims, liabilities or
obligations of any kind to the First Lien Agent or the First Lien Lenders in respect
of the First Lien Credit Agreement and the First Lien Credit Facility;

(e) SkyLink Aviation shall issue to each Secured Noteholder its Secured
Noteholder's Pro-Rata Share of the New Common Shares and New Second Lien
Secured Notes to be issued to it in accordance with section 3,4(l) in full

consideration for the irrevocable, final and full compromise and satisfaction of the
Secured Noteholders Allowed Secured Claim;

(f) simultaneously with step 5.4(e), the DIP Facility shall be deemed to be converted
into the New First Lien Loans in accordance with the DIP Agreement and

SkyLink Aviation shall issue to each New Lender its New Lender's Pro Rata
Share of the New Common Shares to be issued to it in accordance with section
5.3(2);
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(g) simultaneously with step 5.4(e), SkyLink Aviation shall issue to each DIP
Backstop Party its DIP Backstop Party's Pro-Rata Share of New Common Shares
to be issued to it in accordance with section 5.3(1);

(h) simultaneously with step 5,4(e), each Affected Unsecured Creditor with an
Allowed Affected Unsecured Claim shall become entitled to its Unsecured
Promissory Note Entitlement in accordance with section 3.4(2) (as such
Unsecured Promissory Note Entitlement may be adjusted based on the final
determination of Disputed Distribution Claims in the manner set forth herein) in
full consideration for the irrevocable, final and full compromise and satisfaction
of such Affected Unsecured Creditor's Affected Unsecured Claim;

(i) simultaneously with step 5.4(e), SkyLink Aviation shall issue to each of the Initial
Consenting Noteholders its Initial Consenting Noteholder's Pro-Rata Share of the
New Common Shares to be issued to it on account of the Structuring Equity in
accordance with section 5.3(3);

(j) the Articles shall be amended, pursuant to the Articles of Reorganization, to,
among other things, (i) consolidate the issued and outstanding Class A Shares
(including, for the avoidance of doubt, Class A Shares that are Existing Shares
and New Common Shares issued pursuant to the preceding paragraphs of this
Section 5.4) on the basis of the Consolidation Ratio; (ii) eliminate the Class B
Shares; and (iii) provide for such additional changes to the rights and conditions
attached to the Class A Shares as may be agreed to by the Applicant, the Monitor
and the Majority Initial Consenting Noteholders;

(k) pursuant to the Articles of Reorganization, any fractional Class A Shares held by
any holder of Class A Shares immediately following the consolidation of the
Class A Shares referred to in section 5.4(j) shall be cancelled without any
liability, payment or other compensation in respect thereof;

(1) all Equity Interests (for greater certainty, not including any Class A Shares that
remain issued and outstanding immediately following the cancellation of
fractional interests in section 5.4(k)) and the Shareholder Agreement shall be
cancelled without any liability, payment or other compensation in respect thereof;

(m) a number of New Common Shares representing up to 10% of the number of New
Common Shares issued and outstanding immediately following step 5,4(k) shall

be reserved for issuance by the Applicant after the Plan Implementation Date to
directors, officers and employees of the Applicant pursuant to equity-based
compensation arrangements to be determined at the discretion of the new board of
directors of SkyLink Aviation appointed pursuant to the Sanction Order (the
"Incentive Plan" ), provided that, for greater certainty, the New Common Shares
reserved in respect of such Incentive Plan will, if granted, dilute the New
Common Shares to be issued to the Secured Noteholders, the New Lenders, the
DIP Backstop Parties and the Initial Consenting Noteholders on the Plan
Implementation Date in accordance with this Plan;



-30-

(n) SkyLink Aviation shall pay in cash all fees and expenses incurred by the Secured
Note Indenture Trustee, including its reasonable legal fees, in connection with the

performance of its duties under the Secured Note Indenture or this Plan;

(o) all of the Secured Notes and the Secured Note Indenture and all Secured Note
Obligations shall be deemed to be fully, finally, irrevocably and forever
compromised, released, discharged cancelled and barred;

(p) SkyLink Aviation shall make all distributions to KERP participants in accordance
with the terms of the KERP;

(q) SkyLink Aviation shall pay to each of the Noteholder Advisors such Noteholder
Advisor's pro rata share of the Expense Reimbursement;

(r) each of the Charges shall be terminated, discharged and released;

(s) the releases set forth in Article 7 shall become effective; and

(t) the stated capital account in respect of the issued and outstanding shares in the

capital of SkyLink Canadian Subsidiary shall be reduced to $ 1.00 with no

payment thereon.

The steps described in sub-sections (j), (k) and (t) of this section 5.4 will be implemented

pursuant to section 6(2) of the CCAA as if such steps were implemented pursuant to a plan of
reorganization under section 186 of the OBCA.

5.5 Issuances Free and Clear

Any issuance of any securities or other consideration pursuant to the Plan will be free and clear
of any Encumbrances.

5.6 Stated Capital

The aggregate stated capital for purposes of the OBCA for the New Common Shares issued

pursuant to this Plan will be as deteiTnined by the new board of directors of SkyLink Aviation

appointed pursuant to the Sanction Order.

5.7 Post-Plan Implementation Date Amalgamation

On the Business Day following the Plan Implementation Date or a later date to be agreed

between the Applicant and the Majority Initial Consenting Noteholders, the Articles of
Amalgamation will be filed such that SkyLink Aviation will be amalgamated with SkyLink
Canadian Subsidiary pursuant to the OBCA.
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ARTICLE 6
PROCEDURE FOR DISTRIBUTIONS REGARDING DISPUTED DISTRIBUTION

CLAIMS

6.1 No Distribution Pending Allowance

An Affected Unsecured Creditor holding a Disputed Distribution Claim will not be entitled to
receive a distribution under the Plan in respect of such Disputed Distribution Claim or any
portion thereof unless and until, and then only to the extent that, such Disputed Distribution
Claim becomes an Allowed Unsecured Claim.

6.2 Distributions After Disputed Distribution Claims Resolved

(a) Distributions from Unsecured Promissory Note Proceeds in relation to a Disputed
Distribution Claim of an Affected Unsecured Creditor in existence at the
Unsecured Promissory Note Maturity Date will be held by the Applicant, in a
segregated account constituting the Disputed Distribution Claims Reserve, for the
benefit of the Affected Unsecured Creditors with Allowed Affected Unsecured
Creditor Claims until the final determination of the Disputed Distribution Claim
in accordance with the Claims Procedure Order and this Plan,

(b) To the extent that any Disputed Distribution Claim becomes an Allowed Affected
Unsecured Claim in accordance with this Plan, the Applicant shall distribute (on
the next Distribution Date) to the holder of such Allowed Affected Unsecured
Claim, an amount from the Disputed Distribution Claims Reserve equal to the
Unsecured Promissory Note Entitlement that such Affected Unsecured Creditor
would have been entitled to receive in respect of its Allowed Affected Unsecured
Claim on the Unsecured Promissory Note Distribution Date had such Disputed
Distribution Claim been an Allowed Affected Unsecured Claim on such date.

(c) On the date that all Disputed Distribution Claims have been finally resolved in
accordance with the Claims Procedure Order and any required distributions
contemplated in paragraph 6.2(b) have been made, if (i) the aggregate value of
Unsecured Promissory Note Proceeds remaining in the Disputed Distribution
Claims Reserve is less than $10,000, the Applicant shall release to SkyLink
Aviation any proceeds held in the Disputed Distribution Claims Reserve and such
proceeds shall be returned to SkyLink Aviation; or (ii) the aggregate value of
Unsecured Promissory Note Proceeds remaining in the Disputed Distribution
Claims Reserve is greater than or equal to $ 10,000, the Applicant shall distribute
such proceeds to the Affected Unsecured Creditors with Allowed Affected
Unsecured Claims such that after giving effect to such distributions each such
Affected Unsecured Creditor has received its applicable Unsecured Creditor's
Pro-Rata Share of such proceeds.
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ARTICLE 7
RELEASES

7.1 Plan Releases

(a) On the Plan Implementation Date, in accordance with the sequence set forth in

section 5.4,(i) the Applicant, the Applicant's employees, auditors, financial

advisors, legal counsel and agents, the Released Shareholders, the Released
Directors/Officers, the SkyLink Subsidiaries and the directors and officers of any
SkyLink Subsidiary, and each and every auditor, financial advisor and legal
counsel of the foregoing Persons (in each case, in that capacity only) and (ii) the
Monitor, the Monitor's counsel the Secured Note Indenture Trustee, the
Consenting Noteholders, the DIP Lenders, the Company Advisors, the Noteholder
Advisors and each and every present and former shareholder, affiliate, subsidiary,
director, officer, member (including members of any committee or governance
council), partner, employee, auditor, financial advisor, legal counsel and agent of
any of the foregoing Persons (in each case, in that capacity only) (each of the
Persons named in (i) or (ii) of this section 7.1(a), in their capacity as such, being
herein referred to individually as a "Released Party" and all referred to
collectively as "Released Parties" ) shall be released and discharged from any and

all demands, claims, actions, causes of action, counterclaims, suits, debts, sums of
money, accounts, covenants, damages, judgments, orders, including for injunctive
relief or specific performance and compliance orders, expenses, executions,
Encumbrances and other recoveries on account of any liability, obligation,
demand or cause of action of whatever nature, including claims for contribution
or indemnity which any Creditor or other Person may be entitled to assert
(including any and all of the foregoing in respect of the payment and receipt of
proceeds and statutory or common law liabilities of Directors or Officers, current

or former directors or officers of the SkyLink Subsidiaries, members or
employees of the Applicant and any alleged fiduciary or other duty (in any

capacity whatsoever)), whether known or unknown, matured or unmatured, direct,
indirect or derivative, foreseen or unforeseen, existing or hereafter arising, based
in whole or in part on any act, omission, transaction, duty, responsibility,
indebtedness, liability, obligation, dealing or other occurrence existing or taking
place on or prior to the later of the Plan Implementation Date and the date on
which actions are taken to implement the Plan, that are in any way relating to,
arising out of or in connection with the Secured Notes and related guarantees, the
Secured Note Indenture, the Secured Note Obligations, the IPSA, the Support
Agreement, any Support Agreement Joinder, the DIP Backstop Commitment
Letter, the DIP Agreement, the DIP Facility, the First Lien Facility, the Equity
Interests, the Company Stock Option Plans, the New First Lien Loans, the New
Common Shares, the New Second Lien Notes, the Unsecured Promissory Note,
any Claims, any Director/Officer Claims, the business and affairs of the Applicant
whenever or however conducted, the administration and/or management of the

Applicant, the Recapitalization, the Plan, the CCAA Proceeding or any matter or
transaction involving any of the SkyLink Companies taking place in connection
with the Recapitalization or the Plan (referred to collectively as the "Released
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Claims" ), and all Released Claims shall be fully, finally, irrevocably and forever
waived, discharged, released, cancelled and barred as against the Released Parties,
all to the fullest extent permitted by Applicable Law; provided that nothing herein
will release or discharge (w) the right to enforce the Applicant's obligations under

the Plan, (x) any Released Party if the Released Party is determined by a Final
Order of a court of competent jurisdiction to have committed fraud or wilful

misconduct, (y) the Applicant from or in respect of any Unaffected Claim or any
Claim that is not permitted to be released pursuant to section 19(2) of the CCAA,
or (z) any Director or Officer from any Director/Officer Claim that is not
permitted to be released pursuant to section 5.1(2)of the CCAA.

(b) Notwithstanding anything to the contrary in section 7.1(a), Insured Claims and

Director/Officer Wages Claims shall not be compromised, released, discharged,
cancelled and barred by this Plan, provided that from and after the Plan
Implementation Date, any Person having an Insured Claim or a Director/Officer
Wages Claim shall be irrevocably limited to recovery in respect of such Insured
Claim or Director/Officer Wages Claim solely from the proceeds of the applicable
Insurance Policies, and Persons with any Insured Claim or Director/Officer
Wages Claims shall have no right to, and shall not, directly or indirectly, make

any claim or seek any recoveries from SkyLink Aviation, any SkyLink
Subsidiary, any Released Director/Officer or any other Released Party, other than

enforcing such Person's rights to be paid by the applicable insurer(s) from the
proceeds of the applicable Insurance Policies.

7.2 [Intentionally Deleted]

7.3 Injunctions

All Persons are permanently and forever barred, estopped, stayed and enjoined, on and

after the Effective Time, with respect to any and all Released Claims, from (i) commencing,
conducting or continuing in any manner, directly or indirectly, any action, suits, demands or
other proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbitral, administrative or other forum) against the Released Parties; (ii)
enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner or
means, directly or indirectly, any judgment, award, decree or order against the Released Parties
or their property; (iii) commencing, conducting or continuing in any manner, directly or
indirectly, any action, suits or demands, including without limitation, by way of contribution or
indemnity or other relief, in common law, or in equity, breach of trust or breach of fiduciary duty
or under the provisions of any statute or regulation, or other proceedings of any nature or kind
whatsoever (including, without limitation, any proceeding in a judicial, arbitral, administrative or
other forum) against any Person who makes such a claim or might reasonably be expected to
make such a claim, in any manner or forum, against one or more of the Released Parties; (iv)
creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or
encumbrance of any kind against the Released Parties or their property; or (v) taking any actions
to interfere with the implementation or consummation of this Plan; provided, however, that the
foregoing shall not apply to the enforcement of any obligations under the Plan. For greater
certainty, the provisions of this section 7.3 shall apply to Insured, Claims and Director/Officer
Wages Claims in the same manner as Released Claims, except to the extent that the rights of

smoher
Line
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such Persons to enforce such Insured Claims and/or Director/Officer Wages Claims against an

insurer in respect of an Insurance Policy are expressly preserved pursuant to section 3.5(b),
section 3.7(b) and/or section 7.1(b), and provided further that, notwithstanding the restrictions on

making a claim that are set forth in sections 3.5(b), 3.7(b) and 7.1(b), any claimant in respect of
an Insured Claim or a Director/Officer Wages Claim that was duly filed with the Monitor by the
Claims Bar Date shall be permitted to file a statement of claim in respect thereof to the extent
necessary solely for the purpose of preserving such claimant's ability to pursue such Insured

Claim or Director/Officer Wages Claim against an insurer in respect of an Insurance Policy in

the manner authorized pursuant to section 3.5(b), section 3.7(b) and/or section 7.1(b),

ARTICLE 8
COURT SANCTION

8.1 Application for Sanction Order

If the Required Majorities of the Affected Creditors in each Voting Class approves the Plan, the
Applicant shall apply for the Sanction Order on or before the date set for the hearing of the
Sanction Order or such later date as the Court may set. The Sanction Order shall not become
effective until the Plan Implementation Date.

8.2 Sanction Order

The Sanction Order shall, among other things:

(a) declare that (i) the Plan has been approved by the Required Majorities of Affected
Creditors in each Voting Class in conformity with the CCAA; (ii) the activities of
the Applicant have been in reasonable compliance with the provisions of the
CCAA and the Orders of the Court made in this CCAA Proceeding in all respects;
(iii) the Court is satisfied that the Applicant has not done or purported to do
anything that is not authorized by the CCAA; and (iv) the Plan and the
transactions contemplated thereby are fair and reasonable;

(b) declare that as of the Effective Time, the Plan and all associated steps,
compromises, transactions, arrangements, releases and reorganizations effected
thereby are approved, binding and effective as herein set out upon and with

respect to the Applicant, all Affected Creditors, the Directors and Officers, any
Person with a Director/Officer Claim, the Released Parties and all other Persons
named or referred to in, or subject to, the Plan;

(c) declare that the steps to be taken and the compromises and releases to be effective
on the Plan Implementation Date are deemed to occur and be effected in the
sequential order contemplated by section 5.4 on the Plan Implementation Date,
beginning at the Effective Time;

(d) declare that the New Shareholders'greement shall be effective and binding on
all holders of the New Common Shares and any Person entitled to receive New
Common Shares pursuant to the Plan immediately upon issuance of the New
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Common Shares to such Person, with the same force and effect as if such Persons
were signatories to the New Sharesholders'greement;

(e) compromise, discharge and release the Applicant from any and all Affected
Claims of any nature in accordance with the Plan, and declare that the ability of
any Person to proceed against the Applicant in respect of or relating to any
Affected Claims shall be forever discharged and restrained, and all proceedings
with respect to, in connection with or relating to such Affected Claims be
permanently stayed, subject only to the right of Affected Creditors to receive
distributions pursuant to the Plan in respect of their Affected Claims;

(f) subject to section 3.7(b) and section 7.1(b), compromise, discharge and release
the Released Directors/Officers from any and all Released Director/Officer
Claims of any nature in accordance with the Plan, and declare that the ability of
any Person to proceed against the Released Directors/Officers in respect of or
relating to any Released Directors/Officers Claims shall be forever discharged and
restrained, and all proceedings with respect to, in connection with or relating to
such Released Director/Officer Claims be permanently stayed;

(g) declare that, subject to performance by the Applicant of its obligations under the
Plan and except as provided in the Plan, all obligations, agreements or leases to
which any of the Applicant or SkyLink Companies is a party on the Plan
Implementation Date shall be and remain in full force and effect, unamended, as
at the Plan Implementation Date and no party to any such obligation or agreement
shall on or following the Plan Implementation Date, accelerate, terminate, refuse
to renew, rescind, refuse to perform or otherwise disclaim or resiliate its
obligations thereunder, or enforce or exercise (or purport to enforce or exercise)
any right or remedy under or in respect of any such obligation or agreement, by
reason:

(i) of any event which occurred prior to, and not continuing after, the Plan
Implementation Date, or which is or continues to be suspended or waived
under the Plan, which would have entitled any other party thereto to
enforce those rights or remedies;

(ii) that the Applicant has sought or obtained relief or has taken steps as part
of the Plan or under the CCAA;

(iii) of any default or event of default arising as a result of the financial
condition or insolvency of the Applicant;

(iv) of the effect upon the Applicant of the completion of any of the
transactions contemplated under the Plan; or

(v) of any compromises, settlements, restructurings, recapitalizations or
reorganizations effected pursuant to the Plan,
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and declare that no Person shall discontinue, fail to honour, alter, interfere with,

repudiate, terminate or cease to perform any non-competition agreement or
obligation, provided that such agreement shall terminate or expire in accordance
with the terms thereof or as otherwise agreed by the Applicant and the applicable
Persons;

(h) bar, stop, stay and enjoin the commencing, taking, applying for or issuing or
continuing any and all steps or proceedings, including without limitation,
administrative hearings and orders, declarations or assessments, commenced,
taken or proceeded with or that may be commenced, taken or proceeded with

against any Released Party in respect of all Claims and any matter which is
released pursuant to Article 7 hereof;

(i) bar, stop, stay and enjoin the commencing, taking, applying for or issuing or
continuing any and all steps or proceedings, including without limitation,
administrative hearings and orders, declarations or assessments, commenced,
taken or proceeded with or that may be commenced, taken or proceeded with in

respect of any Insured Claim or Director/Officer Wages Claim, except as against
the applicable insurer(s) to the extent that rights to enforce such Insured Claims
and/or Director/Officer Wages Claims against such insurer(s) in respect of an

Insurance Policy are expressly preserved pursuant to section 3.5(b), section 3.7(b)
and/or section 7.1(b), and provided that, notwithstanding the restrictions on
making a claim that are set forth in sections 3.5(b), 3.7(b) and 7.1(b), any
claimant in respect of an Insured Claim or a Director/Officer Wages Claim that

was duly filed with the Monitor by the Claims Bar Date shall be permitted to file
a statement of claim in respect thereof to the extent necessary solely for the

purpose of preserving such claimant's ability to pursue such Insured Claim or
Director/Officer Wages Claim against an insurer in respect of an Insurance Policy
in the manner authorized pursuant to section 3.5(b), section 3.7(b) and/or section

7,1(b);

(j) authorize the Monitor to perform its functions and fulfil its obligations under the
Plan to facilitate the implementation of the Plan;

(k) declare that upon completion by the Monitor of its duties in respect of the

Applicant pursuant to the CCAA and the Orders, the Monitor may file with the
Court a certificate stating that all of its duties in respect of the Applicant pursuant
to the CCAA and the Orders have been completed and thereupon, Duff &, Phelps
Canada Restructuring Inc. shall be deemed to be discharged from its duties as
Monitor of the Applicant and released of all claims relating to its activities as
Monitor;

(I) subject to payment of any amounts secured thereby, declare that each of the
Charges shall be terminated, discharged and released;

(m) declare that the Applicant and the Monitor may apply to the Court for advice and

direction in respect of any matters arising from or under the Plan; and
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(n) declare the Persons to be appointed to the board of directors of SkyLink Aviation

on the Plan Implementation Date shall be the Persons on a certificate to be filed
with the Court by SkyLink Aviation prior to the Plan Implementation Date,
provided that such certificate and the Persons listed thereon shall be subject to the

prior consent of the Majority Initial Consenting Noteholders,

ARTICLE 9
CONDITIONS PRECEDENT AND IMPLEMENTATION

9.1 Conditions Precedent to Implementation of the Plan

The implementation of the Plan shall be conditional upon satisfaction of the following conditions

prior to or at the Effective Time, each of which is for the benefit of the Consenting Noteholders

and may be waived by the Majority Initial Consenting Noteholders; provided, however, that the
conditions in sub-paragraphs (a), (c), (d), (e), (g), (h), (i), (j) (as applicable), (1), (m) (as
applicable), (n), (q), (r) and (r) shall also be for the benefit of the Applicant and, if not satisfied

on or prior to the Effective Time, can only be waived by both the Applicant and Majority Initial

Consenting Noteholders (provided that such conditions shall not be enforceable by the Applicant
or the Majority Initial Consenting Noteholders if any failure to satisfy such conditions results

from an action, error, omission by or within the control of the party seeking enforcement):

(a) all definitive agreements in respect of the Recapitalization and the new (or
amended) articles, by-laws and other constating documents, and all definitive

legal documentation in connection with all of the foregoing shall be in a form

agreed to in advance by the Applicant and the Majority Initial Consenting
Noteholders;

(b) the steps required to complete the Recapitalization shall be in form and in

substance satisfactory to the Majority Initial Consenting Noteholders and shall not
result in material adverse tax consequences for the Consenting Noteholders,
which Consenting Noteholders shall, in each case, act reasonably;

(c) New Second Lien Notes Indenture governing the New Second Lien Notes,
together with all guarantees and security agreements contemplated thereunder,
shall have been entered into and become effective, subj ect only to the
implementation of the Plan, and all required filings related to the security as
contemplated in the security agreements shall have been made;

(d) the New First Lien Credit Agreement, together with all guarantees, intercreditor
agreements and security agreements contemplated thereunder, shall have become
effective;

(e) the terms of the New Common Shares shall be satisfactory to the Applicant and

the Maj ority Initial Consenting Noteholders;

(f) all of the following shall be in form and in substance reasonably satisfactory to
the Majority Initial Consenting Noteholders: (i) all materials filed by the

Applicant with the Court that relate to the Recapitalization; (ii) the Initial Order,
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as such Order may be amended or restated; (iii) the Meetings Order; (iv) the
Claims Procedure Order; (v) the Sanction Order; and (vi) any other order granted
in connection with the Recapitalization by the Court;

(g) any and all court-imposed charges on any assets, property or undertaking of the
Applicant shall have been discharged as at the Effective Time on terms acceptable
to the Majority Initial Consenting Noteholders and the Applicant, acting
reasonably;

(h) all Material filings under Applicable Laws shall have been made and any Material
regulatory consents or approvals that are required in connection with the
Recapitalization shall have been obtained and, in the case of waiting or
suspensory periods, such waiting or suspensory periods shall have expired or been
terminated;

(i) there shall not be in effect any preliminary or final decision, order or decree by a
Governmental Entity, no application shall have been made to any Governmental

Entity, and no action or investigation shall have been announced, threatened or
commenced by any Governmental Entity, in consequence of or in connection with
the Recapitalization that restrains, impedes or prohibits (or if granted could
reasonably be expected to restrain, impede or inhibit), the Recapitalization or any
part thereof or requires or purports to require a variation of the Recapitalization;

(j) the representations and warranties of the Applicant and the Consenting
Noteholders set forth in the Support Agreement shall be true and correct in all
material respects in accordance with the terms of the Support Agreement;

(k) there shall not exist or have occurred any Material Adverse Effect;

(1) all securities of the Applicant, when issued and delivered, shall be duly
authorized, validly issued and fully paid and non-assessable and the issuance
thereof shall be exempt from all prospectus and registration requirements of
Applicable Laws;

(m) all conditions set out in the Support Agreement shall have been satisfied or
waived by the applicable parties pursuant to the terms of the Support Agreement;

(n) the Support Agreement shall not have been terminated;

(o) the Applicant's counsel shall have rendered customary opinions concerning the
issuance of the new securities to be issued under the Plan;

(p) the Articles of Reorganization shall have been filed on terms providing that they
will become effective in accordance with and at the times of section 5.4(j), 5.4(k),
5,4(1);

(q) all fees and expenses owing to the Company Advisors and the Noteholder
Advisors shall have been paid as of the Plan Implementation Date, and SkyLink
Aviation and the Majority Initial Consenting Noteholders shall be satisfied that
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adequate provision has been made for any fees and expenses due or accruing due

to the Company Advisors and the Majority Initial Consenting Noteholders from
and after the Plan Implementation Date; and

(r) the Sanction Order shall have been made and shall have become a Final Order.

9.2 Monitor's Certificate

Upon delivery of written notice from the Applicant and Majority Initial Consenting Noteholders
of the satisfaction or waiver of the conditions set out in section 9.1, the Monitor shall forthwith

deliver to Bennett Jones LLP and the Applicant a certificate stating that the Plan Implementation
Date has occurred and that the Plan is effective in accordance with its terms and the terms of the
Sanction Order. As soon as practicable following the Plan Implementation Date, the Monitor
shall file such certificate with the Court.

ARTICLE 10
GENERAL

10.1 Binding Effect

The Plan will become effective on the Plan Implementation Date. On the Plan Implementation
Date:

(a) the treatment of Affected Claims and Released Claims under the Plan shall be
final and binding for all purposes and shall be binding upon and enure to the
benefit of the Applicant, all Affected Creditors, any Person having a Released
Claim and all other Persons named or referred to in, or subject to, the Plan and

their respective heirs, executors, administrators and other legal representatives,
successors and assigns;

(b) all Affected Claims shall be forever discharged and released, excepting only the

obligations in the manner and to the extent provided for in the Plan;

(c) all Released Claims shall be forever discharged and released;

(d) each Affected Creditor and each Person holding a Released Claim shall be
deemed to have consented and agreed to all of the provisions of the Plan, in its

entirety; and

(e) each Affected Creditor and each Person holding a Released Claim shall be
deemed to have executed and delivered to the Applicant and to the Directors and

Officers, as applicable, all consents, releases, assignments and waivers, statutory
or otherwise, required to implement and carry out the Plan in its entirety.

10.2 Waiver of Defaults

From and after the Plan Implementation Date, all Persons shall be deemed to have waived any
and all defaults of the Applicant then existing or previously committed by the Applicant, or
caused by the Applicant, by any of the provisions in the Plan or steps contemplated in the Plan,
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or non-compliance with any covenant, warranty, representation, term, provision, condition or
obligation, expressed or implied, in any contract, instrument, credit document, indenture, note,
lease, guarantee, agreement for sale or other agreement, written or oral, and any and all
amendments or supplements thereto, existing between such Person and the Applicant and any
and all notices of default and demands for payment or any step or proceeding taken or
commenced in connection therewith under any such agreement shall be deemed to have been
rescinded and of no further force or effect, provided that nothing shall be deemed to excuse the
Applicant from performing its obligations under the Plan or be a waiver of defaults by the
Applicant under the Plan and the related documents.

10.3 Deeming Provisions

In the Plan, the deeming provisions are not rebuttable and are conclusive and irrevocable.

10.4 Non-Consummation

Subject to the terms of the Support Agreement, the Applicant reserves the right to revoke or
withdraw the Plan at any time prior to the Sanction Date. If the Applicant revokes or withdraws
the Plan, or if the Sanction Order is not issued or if the Plan Implementation Date does not occur,
(a) the Plan shall be null and void in all respects, (b) any settlement or compromise embodied in
the Plan, including the fixing or limiting to an amount certain any Claim, any document or
agreement executed pursuant to the Plan shall be deemed null and void, and (c) nothIng
contained in the Plan, and no acts taken in preparation for consummation of the Plan, shall (i)
constitute or be deemed to constitute a waiver or release of any Claims by or against the
Applicant or any other Person; (ii) prejudice in any manner the rights of the Applicant or any
other Person in any further proceedings involving the Applicant; or (iii) constitute an admissioIi
of any sort by the Applicant or any other Person.

10.5 Modification of the Plan

(a) The Applicant reserves the right, at any time and from time to time, to amend,
restate, modify and/or supplement the Plan, but only with the consent of the
Majority Initial Consenting Noteholders, provided that any such amendment,
restatement, modification or supplement must be contained in a written document
which is filed with the Court and (i) if made prior to or at the Meetings,
communicated to the Affected Creditors; and (ii) if made following the Meetings,
approved by the Court following notice to the Affected Creditors.

(b) Notwithstanding section 10.5(a), any amendment, restatement, modification or
supplement may be made by the Applicant with the consent of the Monitor and
the Majority Initial Consenting Noteholders, without further Court Order or
approval, provided that it concerns a matter which, in the opinion of the
Applicant, acting reasonably, is of an administrative nature required to better give
effect to the implementation of the Plan and the Sanction Order or to cure any
errors, omissions or ambiguities and is not materially adverse to the financial or
economic interests of the Affected Creditors.
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(c) Any amended, restated, modified or supplementary plan or plans of compromise
filed with the Court and, if required by this section, approved by the Court, shall,
for all purposes, be and be deemed to be a part of and incorporated in the Plan.

10.6 Majority Initial Consenting Noteholders

For the purposes of this Plan, the Applicant shall be entitled to rely on written confirmation from
Bennett Jones LLP that the Majority Initial Consenting Noteholders have agreed to, waived,
consented to or approved a particular matter. Bennett Jones LLP shall be entitled to rely on a
communication in any form acceptable to Bennett Jones LLP, in its sole discretion, from any
Initial Consenting Noteholder for the purpose of determining whether such Initial Consenting
Noteholder has agreed to, waived, consented to or approved a particular matter, and the
principal amount of Notes held by such Initial Consenting Noteholder.

10.7 Paramountcy

From and after the Effective Time on the Plan Implementation Date, any conflict between:

(a) the Plan or the Sanction Order; and

(b) the covenants, warranties, representations, terms, conditions, provisions or
obligations, expressed or implied, of any contract, mortgage, security agreement,
indenture, trust indenture, note, loan agreement, commitment letter, agreement for
sale, lease or other agreement, written or oral and any and all amendments or
supplements thereto existing between one or more of the Affected Creditors and
the Applicant as at the Plan Implementation Date and the notice of articles,
articles or bylaws of the Applicant at the Plan Implementation Date;

will be deemed to be governed by the terms, conditions and provisions of the Plan and the
Sanction Order, which shall take precedence and priority, provided that any settlement
agreement executed by the Applicant and any Person asserting a Claim or a Director/Officer
Claim that was entered into from and after the Filing Date shall be read and interpreted in a
manner that assumes that such settlement agreement is intended to operate congruously with, and
not in conflict with, the Plan.

10.8 Severability of Plan Provisions

If, prior to the Sanction Date, any term or provision of the Plan is held by the Court to be invalid,
void or unenforceable, the Court, at the request of the Applicant and with the consent of the
Monitor and the Majority Initial Consenting Noteholders, shall have the power to either (a) sever
such term or provision from the balance of the Plan and provide the Applicant with the option to
proceed with the implementation of the balance of the Plan as of and with effect from the Plan
Implementation Date, or (b) alter and interpret such term or provision to make it valid or
enforceable to the maximum extent practicable, consistent with the original purpose of the term
or provision held to be invalid, void or unenforceable, and such term or provision shall then be
applicable as altered or interpreted. Notwithstanding any such holding, alteration or
interpretation, and provided that the Applicant proceeds with the implementation of the Plan, the
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remainder of the terms and provisions of the Plan shall remain in full force and effect and shall in

no way be affected, impaired or invalidated by such holding, alteration or interpretation.

10.9 Responsibilities of the Monitor

The Monitor is acting in its capacity as Monitor in the CCAA Proceeding and the Plan with

respect to the Applicant and will not be responsible or liable for any obligations of the Applicant.

10.10 Different Capacities

Persons who are affected by this Plan may be affected in more than one capacity. Unless
expressly provided herein to the contrary, a Person will be entitled to participate hereunder in
each such capacity. Any action taken by a Person in one capacity will not affect such Person in
any other capacity, unless expressly agreed by the Applicant and the Person in writing or unless
its Claims overlap or are otherwise duplicative.

10.11 Notices

Any notice or other communication to be delivered hereunder must be in writing and reference
the Plan and may, subject as hereinafter provided, be made or given by personal delivery,
ordinary mail or by facsimile or email addressed to the respective parties as follows:

If to the Applicant:

c/o SkyLink Aviation Inc.
1027 Yonge Street,
Toronto, ON, Canada
M4W 2K9

Attention: David Miller, General Counsel
Fax: (416) 924-9006
Email: dmiller@skylinkaviation. corn

I

with a copy to:

Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Ontario MSH 2S7

Attention: Rob'brt Chadwick/ Logan Willis
Fax: (416) 979-1234
Email: rchadwick@goodmans.ca/lwillis@goodmans. ca
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If to the Consenting Noteholders represented by Bennett Jones LLP:

c/o Bennett Jones LLP
3400 One First Canadian Place
P.O. Box 130
Toronto, Ontario MSX 1A4

Attention: S. Richard Orzy /Sean Zweig
Fax: (416) 863-1716
Email: orzyr@bennettj ones.corn/zweigslbennettj ones.corn

If to an Affected Creditor (other than a Consenting Noteholder represented by Bennett
Jones LLP), to the mailing address, facsimile address or email address provided on such

Affected Creditor's Notice of Claim or Proof of Claim;

If to the Monitor:

Duff & Phelps Canada Restructuring Inc.

333 Bay Street
14'" Floor
Toronto, Ontario MSH 2R2
Attention: Robert Kofman/David Sieradzki
Fax: (647) 497-9490/(647) 497-9470
Email bobby.kofman@duffandphelps.corn /

david. sieradzki@duffandphelps. corn
with a copy to;

Lax O'ullivan Scott Lisus LLP

Attention: Matthew Gottlieb
Fax: (416) S98-3730
Email: mgottlieb@counsel-toronto.corn

or to such other address as any party may from time to time notify the others in accordance with

this section. Any such communication so given or made shall be deemed to have been given or

made and to have been received on the day of delivery if delivered, or on the day of faxing or
sending by other means of recorded electronic communication, provided that such day in either

event is a Business Day and the communication is so delivered, faxed or sent before S:00 p.m.
(Toronto time) on such day. Otherwise, such communication shall be deemed to have been given

and made and to have been received on the next following Business Day.

10.12 Further Assurances

Each of the Persons named or referred to in, or subject to, the Plan will execute and deliver all

such documents and instruments and do all such acts and things as may be necessary or desirable

to carry out the full intent and meaning of the Plan and to give effect to the transactions

contemplated herein.
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DATED as of the 18"'ay of April, 2013.

'L6150187



SCHEDULE A

SUMMARY OF TERMS OF NEW SECOND LIEN NOTES

~ $10 million aggregate principal amount
~ 5 year term
~ 12.25% annual interest rate
~ Each individual note will represent a principal amount of $ 1000
~ The governing trust indenture will be substantially similar to the Secured Note Indenture,

with certain exceptions, including:
PIK toggle feature pursuant to which, at the Applicant's option, interest may be paid
in kind rather than in cash in the first 2 years
Optional redemptions at the following amounts:

2013 —109.188%
2014 —106.125%
2015 —103.063%
2016 and thereafter —100.000%



SCHEDULE B

RELEASED DIRECTORS/OFFICERS

Jan Ottens
David Miller
Eitan Dehtiar
Mark Thielmann
Harry Green
Peter Scala
Mark Massad
Tom White
Rosalyn Samtleben
Matthew Constantino
Samuel Hines
Rob Seminara
Brenna Haysom
Kenneth Taylor
Stephen Arbib
Walter Arbib
Surjit Babra
Harjit Kalsi



SCHEDULE C

RELEASED SHAREHOLDERS

SL Aviation Group, S.a r.l
AlpInvest Partners SL B.V.
Apollo Management VII, L.P.
Sandton SkyLink Acquisition, LLC
WSA (2008) Holdings Inc.
WSA (2008) Transactions Inc.
SSB (2008) Transactions Inc.



SCHEDULE D

DIRECTOR/OFFICER WAGES CLAIMS

1. Director/Officer Claim by Olavo Valaderes in the amount of $1,413,700 for alleged unpaid
remuneration consisting of (a) $ 1,200,000 in respect of certain options issued by SkyLink
Aviation, (b) $150,000 for a bonus allegedly payable for the year ended December 31, 2012
and (c) $63,700 for alleged unpaid vacation pay.

2. Director/Officer Claim by Vito Morriello in the amount of $3,379,726 for alleged unpaid
remuneration consisting of (a) $3,000,000 in respect of certain options issued by SkyLink
Aviation and (b) $379,726 for alleged unpaid vacation pay.

3. Director/Officer Claim by Jan Ottens in the amount of $ 1,568,233.56 for alleged unpaid
remuneration consisting of (a) $288,832, representing the alleged unpaid balance owing in

respect a signing bonus and (b) $1,279,401 in respect of certain options issued by SkyLink
Aviation.

4, Director/Officer Claim by Stephen Arbib in the amount of $600,000 for alleged unpaid
remuneration consisting of $600,000 in respect of certain options issued by SkyLink
Aviation.



Schedule "B"

Monitor's Certificate of Plan Implementation

Court File No. 13-1003300-CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES'REDITORS ARRANGEMENT
ACT, R.S.C.1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF
SKYLINK AVIATION INC.

CERTIFICATE OF DUFF A PHELPS CANADA RESTRUCTURING INC.
AS THK COURT-APPOINTED MONITOR OF SKYLINK AVIATION INC.

(Plan Implementation)

All capitalized terms not otherwise defined herein shall have the meanings ascribed

thereto in the Plan of Compromise and Arrangement concerning, affecting and involving

SkyLink Aviation Inc. (the "Applicant" ) dated April 18, 2013 (the "Plan"), which is attached as

Schedule "A" to the Plan Sanction Order of the Honourable Justice Morawetz made in these

proceedings on the ~ day of April, 2013 (the "Plan Sanction Order" ), as the Plan may be

further amended, varied or supplemented from time to time in accordance with its terms.

Pursuant to section 9.2 of the Plan and paragraph 14 of the Plan Sanction Order, Duff &

Phelps Canada Restructuring Inc. in its capacity as the Court-appointed monitor of the Applicant

(the "Monitor" ) delivers this certificate to counsel to the Initial Consenting Noteholders (on

behalf of the Initial Consenting Noteholders) and counsel to the Applicant (on behalf of the

Applicant) and hereby certifies that:
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1. The Monitor has received written confirmation from the Applicant and the

Majority Initial Consenting Noteholders (or their respective counsel) that the conditions

precedent set out in section 9.1 of the Plan have been satisfied or waived, as applicable.

2. Pursuant to the terms of the Plan, the Plan Implementation Date has occurred.

3. The Plan is effective in accordance with its terms.

4. This Certificate will be filed with the Court.

DATED at the City of Toronto, in the Province of Ontario, this ~ day of ~, 2013.

DUFF A PHELPS CANADA RESTRUCTURING INC.,
in its capacity as Court-appointed Monitor of SkyLink
Aviation Inc.

By:

Name:

Title:



IN THE MATTER OF THE COMPANIES'REDITORS ARRANGEMENT ACT, Court File No.: 13-1003300-CL

R.S.C.1985, c. C-36, AS AMENDED AND IN THE MATTER OF A PLAN OF
COMPROMISE AND ARRANGEMENT OF SKYLINK AVIATION INC.

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

Proceeding commenced at Toronto

PLAN SANCTION ORDER
(returnable April 23, 2013)

Goodmans LLP
Barristers 4 Solicitors
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Canada M5H 2S7

Robert J. Chadwick (LSUCP 35165K)
Logan Willis (LSUCO 53894K)

Tel: 416.979.2211
Fax: 416.979.1234

Lawyers for the Applicant

16191533
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2010 ONSC 6229
Ontario Superior Court of Justice [Commercial List]

Nelson Financial Group Ltd., Re

2010 CarswellOnt 8655, 2010 ONSC 6229, 195 A.C.W.S. (3d) 319, 71 C.B.R. (5th) 153, 75 B.L.R. (4th) 302

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, AS AMENDED AND IN THE MATTER OF A PLAN OF

COMPROMISE OR ARRANGEMENT OF NELSON FINANCIAL GROUP LTD.

Pepall J.

Judgment: November 16, 2010
Docket: 10-8630-00CL

Counsel: Richard B. Jones, Douglas Turner, Q.C. for Noteholders / Moving Party
J.H. Grout, S. Aggarwal for Monitor
Pamela Foy for Ontario Securities Commission
Frank Lamie for Nelson Financial Group Ltd.
Robert Benjamin Mills, Harold Van Winssen for Respondents, Clifford Styles, Jackie Styles, Play Investments Ltd.
Michael Beardsley, Respondent for himself
Clifford Holland, Respondent for himself
Arnold Bolliger, Respondent for himself
John McVey, Respondent for himself
Joan Frederick, Respondent for herself
Rakesh Sharma, Respondent for himself
Larry Debono, Respondent for himself
Keith McClear, Respondent for himself

Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act

XIX.5 Miscellaneous
Business associations
III Specific matters of corporate organization

III.3 Shareholders
III.3.a General principles

III.3.a.iii Whether creditor of corporation
Headnote
Business associations --- Specific matters of corporate organization — Shareholders — General principles — Whether
creditor of corporation
N Ltd. raised funds by issuing promissory notes bearing 12 percent annual return and issued preference shares
with typical annual dividend of 10 percent — Funds were then lent out at much higher interest rates — N Ltd.
sought protection of Companies' Creditors Arrangement Act — Preferred shareholders alleged, inter alia, theft, fraud,
misrepresentation, breach of trust, excessive dividend payments, conversion of notes into preferred shares while N Ltd.
was insolvent, oppression, and breach of fiduciary duties against N Ltd. — Promissory note holders brought motion to
have all claims of preferred shareholders against N Ltd. classified as equity claims within meaning of Act; and requesting
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that unsecured creditors be entitled to be paid in full before preferred shareholders and other relief — Motion granted,
subject to two possible exceptions — Claims of preferred shareholders fell within ambit of s. 2 of Act, were governed by
ss. 6(8) and 22.1 of Act, and therefore did not constitute claims provable for purposes of statute — Preferred shareholders
were not creditors of N Ltd. — Shares were treated as equity in N Ltd.'s financial statements and in its books and records
— Substance of arrangement between preferred shareholders and N Ltd. was relationship based on equity, not debt —
Pursuant to ss. 6(8) and 22.1, equity claims are rendered subordinate to those of creditors — Types of claims advanced
by preferred shareholders were captured by language of recent amendments to Act — Factual record on two possible
exceptions was incomplete — Monitor to investigate both scenarios — Claims procedure to be amended.
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous
N Ltd. raised funds by issuing promissory notes bearing 12 percent annual return and issued preference shares
with typical annual dividend of 10 percent — Funds were then lent out at much higher interest rates — N Ltd.
sought protection of Companies' Creditors Arrangement Act — Preferred shareholders alleged, inter alia, theft, fraud,
misrepresentation, breach of trust, excessive dividend payments, conversion of notes into preferred shares while N Ltd.
was insolvent, oppression, and breach of fiduciary duties against N Ltd. — Promissory note holders brought motion to
have all claims of preferred shareholders against N Ltd. classified as equity claims within meaning of Act; and requesting
that unsecured creditors be entitled to be paid in full before preferred shareholders and other relief — Motion granted,
subject to two possible exceptions — Claims of preferred shareholders fell within ambit of s. 2 of Act, were governed by
ss. 6(8) and 22.1 of Act, and therefore did not constitute claims provable for purposes of statute — Preferred shareholders
were not creditors of N Ltd. — Shares were treated as equity in N Ltd.'s financial statements and in its books and records
— Substance of arrangement between preferred shareholders and N Ltd. was relationship based on equity, not debt —
Pursuant to ss. 6(8) and 22.1, equity claims are rendered subordinate to those of creditors — Types of claims advanced
by preferred shareholders were captured by language of recent amendments to Act — Factual record on two possible
exceptions was incomplete — Monitor to investigate both scenarios — Claims procedure to be amended.
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s. 248 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 2 — referred to

s. 2(1) "claim" — considered

s. 2(1) "equity claim" — considered
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s. 22.1 [en. 2007, c. 36, s. 71] — considered
Securities Act, R.S.O. 1990, c. S.5

Generally — referred to

MOTION by promissory note holders to determine whether certain claims of preferred shareholders constitute equity
claims for purposes of Companies' Creditors Arrangement Act.

Pepall J.:

1      This motion addresses the legal characterization of claims of holders of preferred shares in the capital stock of the
applicant, Nelson Financial Group Ltd. ("Nelson"). The issue before me is to determine whether such claims constitute
equity claims for the purposes of sections 6(8) and 22.1 of the Companies' Creditors Arrangement Act ("CCAA").

Background Facts

2      Nelson was incorporated pursuant to the Business Corporations Act of Ontario in September, 1990. Nelson raised
money from investors and then used those funds to extend credit to customers in vendor assisted financing programmes.
It raised money in two ways. It issued promissory notes bearing a rate of return of 12% per annum and also issued

preference shares typically with an annual dividend of 10%. 1  The funds were then lent out at significantly higher rates
of interest.

3      The Monitor reported that Nelson placed ads in selected publications. The ads outlined the nature of the various
investment options. Term sheets for the promissory notes or the preferred shares were then provided to the investors
by Nelson together with an outline of the proposed tax treatment for the investment. No funds have been raised from
investors since January 29, 2010.

(a) Noteholders

4      As of the date of the CCAA filing on March 23, 2010, Nelson had issued 685 promissory notes in the aggregate
principal amount of $36,583,422.89. The notes are held by approximately 321 people.

(b) Preferred Shareholders

5      Nelson was authorized to issue two classes of common shares and 2,800,000 Series A preferred shares and 2,000,000
Series B preferred shares, each with a stated capital of $25.00. The president and sole director of Nelson, Marc Boutet, is
the owner of all of the issued and outstanding common shares. By July 31, 2007, Nelson had issued to investors 176,675
Series A preferred shares for an aggregate consideration of $4,416,925. During the subsequent fiscal year ended July 31,
2008, Nelson issued a further 172,545 Series A preferred shares and 27,080 Series B preferred shares. These shares were
issued for an aggregate consideration of $4,672,383 net of share issue costs.
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6      The preferred shares are non-voting and take priority over the common shares. The company's articles of amendment
provide that the preferred shareholders are entitled to receive fixed preferential cumulative cash dividends at the rate of
10% per annum. Nelson had the unilateral right to redeem the shares on payment of the purchase price plus accrued
dividends. At least one investor negotiated a right of redemption. Two redemption requests were outstanding as of the
CCAA filing date.

7      As of the CCAA filing date of March 23, 2010, Nelson had issued and outstanding 585,916.6 Series A and Series
B preferred shares with an aggregate stated capital of $14,647,914. The preferred shares are held by approximately 82
people. As of the date of filing of these CCAA proceedings, there were approximately $53,632 of declared but unpaid
dividends outstanding with respect to the preferred shares and $73,652.51 of accumulated dividends.

8      Investors subscribing for preferred shares entered into subscription agreements described as term sheets. These were
executed by the investor and by Nelson. Nelson issued share certificates to the investors and maintained a share register
recording the name of each preferred shareholder and the number of shares held by each shareholder.

9      As reported by the Monitor, notwithstanding that Nelson issued two different series of preferred shares, the principal
terms of the term sheets signed by the investors were almost identical and generally provided as follows:

• the issuer was Nelson;

• the par value was fixed at $25.00;

• the purpose was to finance Nelson's business operations;

• the dividend was 10% per annum, payable monthly, commencing one month after the investment was made;

• preferred shareholders were eligible for a dividend tax credit;

• Nelson issued annual T-3 slips on account of dividend income to the preferred shareholders;

• the preferred shares were non-voting (except where voting as a class was required), redeemable at the option of
Nelson and ranked ahead of common shares; and

• dividends were cumulative and no dividends were to be paid on common shares if preferred share dividends were
in arrears.

10      In addition, the Series B term sheet provided that the monthly dividend could be reinvested pursuant to a Dividend
Reinvestment Plan ("DRIP").

11      The preferred shareholders were entered on the share register and received share certificates. They were treated
as equity in the company's financial statements. Dividends were received by the preferred shareholders and they took
the benefit of the advantageous tax treatment.

(c) Insolvency

12      Mr. Boutet knew that Nelson was insolvent since at least its financial year ended July 31, 2007. Nelson did not
provide financial statements to any of the preferred shareholders prior to, or subsequent to, the making of the investment.

(d) Ontario Securities Commission

13          On May 12, 2010, the Ontario Securities Commission ("OSC") issued a Notice of Hearing and Statement of
Allegations alleging that Nelson and its affiliate, Nelson Investment Group Ltd., and various officers and directors
of those corporations committed breaches of the Ontario Securities Act in the course of selling preferred shares. The
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allegations include noncompliance with the prospectus requirements, the sale of shares in reliance upon exemptions
that were inapplicable, the sale of shares to persons who were not accredited investors, and fraudulent and negligent
misrepresentations made in the course of the sale of shares. The OSC hearing has been scheduled for the end of February,
2011.

(e) Legal Opinion

14         Based on the Monitor's review, the preferred shareholders were documented as equity on Nelson's books and
records and financial statements. Pursuant to court order, the Monitor retained Stikeman Elliott LLP as independent
counsel to provide an opinion on the characterization of the claims and potential claims of the preferred shareholders.
The opinion concluded that the claims were equity claims. The Monitor posted the opinion on its website and also
advised the preferred shareholders of the opinion and conclusions by letter. The opinion was not to constitute evidence,
issue estoppel or res judicata with respect to any matters of fact or law referred to therein. The opinion, at least in part,
informed Nelson's position which was supported by the Monitor, that independent counsel for the preferred shareholders
was unwarranted in the circumstances.

(f) Development of Plan

15      The Monitor reported in its Eighth Report that a plan is in the process of being developed and that preferred
shareholders would have their existing preference shares cancelled and would then be able to claim a tax loss on their
investment or be given a new form of preference shares with rights to be determined.

Motion

16      The holders of promissory notes are represented by Representative Counsel appointed pursuant to my order of June
15, 2010. Representative Counsel wishes to have some clarity as to the characterization of the preferred shareholders'
claims. Accordingly, Representative Counsel has brought a motion for an order that all claims and potential claims of
the preferred shareholders against Nelson be classified as equity claims within the meaning of the CCAA. In addition,
Representative Counsel requests that the unsecured creditors, which include the noteholders, be entitled to be paid in
full before any claim of a preferred shareholder and that the preferred shareholders form a separate class that is not
entitled to vote at any meeting of creditors. Nelson and the Monitor support the position of Representative Counsel.
The OSC is unopposed.

17      On the return of the motion, some preferred shareholders were represented by counsel from Templeman Menninga
LLP and some were self-represented. It was agreed that the letters and affidavits of preferred shareholders that were
filed with the court would constitute their evidence. Oral submissions were made by legal counsel and by approximately
eight individuals. They had many complaints. Their allegations against Nelson and Mr. Boutet range from theft, fraud,
misrepresentation including promises that their funds would be secured, operation of a Ponzi scheme, breach of trust,
dividend payments to some that exceeded the rate set forth in Nelson's articles, conversion of notes into preferred shares
at a time when Nelson was insolvent, non-disclosure, absence of a prospectus or offering memorandum disclosure,
oppression, violation of section 23(3) of the OBCA and of the Securities Act such that the issuance of the preferred shares
was a nullity, and breach of fiduciary duties.

18      The stories described by the investors are most unfortunate. Many are seniors and pensioners who have invested
their savings with Nelson. Some investors had notes that were rolled over and replaced with preference shares. Mr.
McVey alleges that he made an original promissory note investment which was then converted arbitrarily and without his
knowledge into preference shares. He alleges that the documents effecting the conversion did not contain his authentic
signature.

19      Mr. Styles states that he and his company invested approximately $4.5 million in Nelson. He states that Mr. Boutet
persuaded him to convert his promissory notes into preference shares by promising a 13.75% dividend rate, assuring him
that the obligation of Nelson to repay would be treated the same or better than the promissory notes, and that they would
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have the same or a priority position to the promissory notes. He then received dividends at the 13.75% rate contrary to
the 10% rate found in the company's articles. In addition, at the time of the conversion, Nelson was insolvent.

20      In brief, Mr. Styles submits that:

(a) the investment transactions were void because there was no prospectus contrary to the provisions of the
Securities Act and the Styles were not accredited investors; the preferred shares were issued contrary to section
23(3) of the OBCA in that Nelson was insolvent at the relevant time and as such, the issuance was a nullity; and
the conduct of the company and its principal was oppressive contrary to section 248 of the OBCA; and that

(b) the Styles' claim is in respect of an undisputed agreement relating to the conversion of their promissory
notes into preferred shares which agreement is enforceable separate and apart from any claim relating to the
preferred shares.

The Issue

21      Are any of the claims advanced by the preferred shareholders equity claims within section 2 of the CCAA such
that they are to be placed in a separate class and are subordinated to the full recovery of all other creditors?

The Law

22      The relevant provisions of the CCAA are as follows.

Section 2 of the CCAA states:

In this Act,

"Claim" means any indebtedness, liability or obligation of any kind that would be a claim provable within the
meaning of section 2 of the Bankruptcy and Insolvency Act;

"Equity Claim" means a claim that is in respect of an equity interest, including a claim for, among others,

(a) a dividend or similar payment,

(b) a return of capital,

(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);"

"Equity Interest" means

(a) in the case of a corporation other than an income trust, a share in the corporation — or a warrant or option
or another right to acquire a share in the corporation — other than one that is derived from a convertible
debt, and

(b) in the case of an income trust, a unit in the income trust — or a warrant or option or another right to acquire
a unit in the income trust — other than one that is derived from a convertible debt;

Section 6(8) states:
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No compromise or arrangement that provides for the payment of an equity claim is to be sanctioned by the court
unless it provides that all claims that are not equity claims are to be paid in full before the equity claim is to be paid.

Section 22.1 states:

Despite subsection 22(1) creditors having equity claims are to be in the same class of creditors in relation to those
claims unless the court orders otherwise and may not, as members of that class, vote at any meeting unless the court
orders otherwise.

23      Section 2 of the Bankruptcy and Insolvency Act ("BIA") which is referenced in section 2 of the CCAA provides
that a claim provable includes any claim or liability provable in proceedings under the Act by a creditor. Creditor is then
defined as a person having a claim provable as a claim under the Act.

24      Section 121(1) of the BIA describes claims provable. It states:

All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the bankrupt
becomes bankrupt or to which the bankrupt may become subject before the bankrupt's discharge by reason of any
obligation incurred before the day on which the bankrupt becomes bankrupt shall be deemed to be claims provable
in proceedings under this Act.

25      Historically, the claims and rights of shareholders were not treated as provable claims and ranked after creditors

of an insolvent corporation in a liquidation. As noted by Laskin J.A. in Central Capital Corp., Re 2 , on the insolvency
of a company, the claims of creditors have always ranked ahead of the claims of shareholders for the return of their
capital. This principle is premised on the notion that shareholders are understood to be higher risk participants who have
chosen to tie their investment to the fortunes of the corporation. In contrast, creditors choose a lower level of exposure,
the assumption being that they will rank ahead of shareholders in an insolvency. Put differently, amongst other things,
equity investors bear the risk relating to the integrity and character of management.

26      This treatment also has been held to encompass fraudulent misrepresentation claims advanced by a shareholder

seeking to recover his investment: Blue Range Resource Corp., Re 3  In that case, Romaine J. held that the alleged loss
derived from and was inextricably intertwined with the shareholder interest. Similarly, in the United States, the Second

Circuit Court of Appeal in Matter of Stirling Homex Corp. 4  concluded that shareholders, including those who had
allegedly been defrauded, were subordinate to the general creditors when the company was insolvent. The Court stated
that "the real party against which [the shareholders] are seeking relief is the body of general creditors of their corporation.
Whatever relief may be granted to them in this case will reduce the percentage which the general creditors will ultimately

realize upon their claims." National Bank of Canada v. Merit Energy Ltd. 5  and EarthFirst Canada Inc., Re 6  both treated
claims relating to agreements that were collateral to equity claims as equity claims. These cases dealt with separate
indemnification agreements and the issuance of flow through shares. The separate agreements and the ensuing claims
were treated as part of one integrated transaction in respect of an equity interest. The case law has also recognized the
complications and delay that would ensue if CCAA proceedings were mired in shareholder claims.

27      The amendments to the CCAA came into force on September 18, 2009. It is clear that the amendments incorporated
the historical treatment of equity claims. The language of section 2 is clear and broad. Equity claim means a claim in
respect of an equity interest and includes, amongst other things, a claim for rescission of a purchase or sale of an equity
interest. Pursuant to sections 6(8) and 22.1, equity claims are rendered subordinate to those of creditors.

28      The Nelson filing took place after the amendments and therefore the new provisions apply to this case. Therefore, if
the claims of the preferred shareholders are properly characterized as equity claims, the relief requested by Representative
Counsel in his notice of motion should be granted.
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29        Guidance on the appropriate approach to the issue of characterization was provided by the Ontario Court of

Appeal in Central Capital Corp., Re 7 . Central Capital was insolvent and sought protection pursuant to the provisions
of the CCAA. The appellants held preferred shares of Central Capital. The shares each contained a right of retraction,
that is, a right to require Central Capital to redeem the shares on a fixed date and for a fixed price. One shareholder
exercised his right of retraction and the other shareholder did not but both filed proofs of claim in the CCAA proceedings.
In considering whether the two shareholders had provable debt claims, Laskin J.A. considered the substance of the
relationship between the company and the shareholders. If the governing instrument contained features of both debt
and equity, that is, it was hybrid in character, the court must determine the substance of the relationship between the
company and the holder of the certificate. The Court examined the parties' intentions.

30      In Central Capital, Laskin J.A. looked to the share purchase agreements, the conditions attaching to the shares,
the articles of incorporation and the treatment given to the shares in the company's financial statements to ascertain the
parties' intentions and determined that the claims were equity and not debt claims.

31          In this case, there are characteristics that are suggestive of a debt claim and of an equity claim. That said, in
my view, the preferred shareholders are, as their description implies, shareholders of Nelson and not creditors. In this
regard, I note the following.

(a) Investors were given the option of investing in promissory notes or preference shares and opted to invest in
shares. Had they taken promissory notes, they obviously would have been creditors. The preference shares carried
many attractions including income tax advantages.

(b) The investors had the right to receive dividends, a well recognized right of a shareholder.

(c) The preference share conditions provided that on a liquidation, dissolution or winding up, the preferred
shareholders ranked ahead of common shareholders. As in Central Capital Corp., it is implicit that they therefore
would rank behind creditors.

(d) Although I acknowledge that the preferred shareholders did not receive copies of the financial statements,
nonetheless, the shares were treated as equity in Nelson's financial statements and in its books and records.

32      The substance of the arrangement between the preferred shareholders and Nelson was a relationship based on

equity and not debt. Having said that, as I observed in I. Waxman & Sons Ltd., Re 8 , there is support in the case law for
the proposition that equity may become debt. For instance, in that case, I held that a judgment obtained at the suit of
a shareholder constituted debt. An analysis of the nature of the claims is therefore required. If the claims fall within the
parameters of section 2 of the CCAA, clearly they are to be treated as equity claims and not as debt claims.

33      In this case, in essence the claims of the preferred shareholders are for one or a combination of the following:

(a) declared but unpaid dividends;

(b) unperformed requests for redemption;

(c) compensatory damages for the loss resulting in the purchased preferred shares now being worthless and claimed
to have been caused by the negligent or fraudulent misrepresentation of Nelson or of persons for whom Nelson is
legally responsible; and

(d) payment of the amounts due upon the rescission or annulment of the purchase or subscription for preferred
shares.

34      In my view, all of these claims fall within the ambit of section 2, are governed by sections 6(8) and 22.1 of the
CCAA, and therefore do not constitute a claim provable for the purposes of the statute. The language of section 2 is clear
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and unambiguous and equity claims include "a claim that is in respect of an equity interest" and a claim for a dividend or
similar payment and a claim for rescission. This encompasses the claims of all of the preferred shareholders including the
Styles whose claim largely amounts to a request for rescission or is in respect of an equity interest. The case of National

Bank of Canada v Merit Energy Ltd. 9  is applicable in regard to the latter. In substance, the Styles' claim is for an equity
obligation. At a minimum, it is a claim in respect of an equity interest as described in section 2 of the CCAA. Parliament's
intention is clear and the types of claims advanced in this case by the preferred shareholders are captured by the language

of the amended statute. While some, and most notably Professor Janis Sarra 10 , advocated a statutory amendment that
provided for some judicial flexibility in cases involving damages arising from egregious conduct on the part of a debtor
corporation and its officers, Parliament opted not to include such a provision. Sections 6(8) and 22.1 allow for little if
any flexibility. That said, they do provide for greater certainty in the appropriate treatment to be accorded equity claims.

35      There are two possible exceptions. Mr. McVey claims that his promissory note should never have been converted
into preference shares, the conversion was unauthorized and that the signatures on the term sheets are not his own. If
Mr. McVey's evidence is accepted, his claim would be qua creditor and not preferred shareholder. Secondly, it is possible
that monthly dividends that may have been lent to Nelson by Larry Debono constitute debt claims. The factual record
on these two possible exceptions is incomplete. The Monitor is to investigate both scenarios, consider a resolution of
same, and report back to the court on notice to any affected parties.

36      Additionally, the claims procedure will have to be amended. The Monitor should consider an appropriate approach
and make a recommendation to the court to accommodate the needs of the stakeholders. The relief requested in the
notice of motion is therefore granted subject to the two aforesaid possible exceptions.

Motion granted.

Footnotes

1 The Monitor is aware of six preferred shareholders with dividends that ranged from 10.5% to 13.75% per annum.

2 (1996), 38 C.B.R. (3d) 1 (Ont. C.A.).

3 (2000), 15 C.B.R. (4th) 169 (Alta. Q.B.).

4 (1978), 579 F.2d 206 (U.S. 2nd Cir. N.Y.).

5 2001 CarswellAlta 913 (Alta. Q.B.), aff'd 2002 CarswellAlta 23 (Alta. C.A.).

6 2009 CarswellAlta 1069 (Alta. Q.B.).

7 Supra, note 2.

8 2008 CarswellOnt 1245 (Ont. S.C.J. [Commercial List]).

9 Supra, note 5.

10 "From Subordination to Parity: An International Comparison of Equity Securities Law Claims in Insolvency
Proceedings" (2007) 16 Int. Insolv. Re., 181.
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respondent debtor . . . for contribution and indemnity fall within that definition. The claims arise out of proposed
shareholder class actions for misrepresentation.

. . . . .
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We agree with the supervising judge that the definition of equity claim focuses on the nature of the claim, and not the
identity of the claimant. In our view, the appellants' claims for contribution and indemnity are clearly equity claims.

. . . . .

"Equity claim" is not confined by its definition, or by the definition of "claim", to a claim advanced by the holder of an
equity interest. Parliament could have, but did not, include language in paragraph (e) restricting claims for contribution
or indemnity to those made by shareholders.

APPEAL by auditors and underwriters from judgment reported at Sino-Forest Corp., Re (2012), 92 C.B.R. (5th) 99,
2012 CarswellOnt 9430, 2012 ONSC 4377 (Ont. S.C.J. [Commercial List]) granting application by corporation for order
that auditors' and underwriters' claims were equity claims under statute.

Per curiam:

I Overview

1      In 2009, the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended ("CCAA"), was amended to
expressly provide that general creditors are to be paid in full before an equity claim is paid.

2      This appeal considers the definition of "equity claim" in s. 2(1) of the CCAA. More particularly, the central issue is
whether claims by auditors and underwriters against the respondent debtor, Sino-Forest Corporation ("Sino-Forest"),
for contribution and indemnity fall within that definition. The claims arise out of proposed shareholder class actions
for misrepresentation.

3      The appellants argue that the supervising judge erred in concluding that the claims at issue are equity claims within
the meaning of the CCAA and in determining the issue before the claims procedure established in Sino-Forest's CCAA
proceeding had been completed.

4      For the reasons that follow, we conclude that the supervising judge did not err and accordingly dismiss this appeal.

II The Background

(a) The Parties

5      Sino-Forest is a Canadian public holding company that holds the shares of numerous subsidiaries, which in turn
own, directly or indirectly, forestry assets located principally in the People's Republic of China. Its common shares are
listed on the Toronto Stock Exchange. Sino-Forest also issued approximately $1.8 billion of unsecured notes, in four
series. Trading in Sino-Forest shares ceased on August 26, 2011, as a result of a cease-trade order made by the Ontario
Securities Commission.

6      The appellant underwriters 1  provided underwriting services in connection with three separate Sino-Forest equity
offerings in June 2007, June 2009 and December 2009, and four separate Sino-Forest note offerings in July 2008,
June 2009, December 2009 and October 2010. Certain underwriters entered into agreements with Sino-Forest in which
Sino-Forest agreed to indemnify the underwriters in connection with an array of matters that could arise from their
participation in these offerings.

7      The appellant BDO Limited ("BDO") is a Hong Kong-based accounting firm that served as Sino-Forest's auditor
between 2005 and August 2007 and audited its annual financial statements for the years ended December 31, 2005 and
December 31, 2006.
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8          The engagement agreements governing BDO's audits of Sino-Forest provided that the company's management
bore the primary responsibility for preparing its financial statements in accordance with Generally Accepted Accounting
Principles ("GAAP") and implementing internal controls to prevent and detect fraud and error in relation to its financial
reporting.

9      BDO's Audit Report for 2006 was incorporated by reference into a June 2007 prospectus issued by Sino-Forest
regarding the offering of its shares to the public. This use by Sino-Forest was governed by an engagement agreement
dated May 23, 2007, in which Sino-Forest agreed to indemnify BDO in respect of any claims by the underwriters or any
third party that arose as a result of the further steps taken by BDO in relation to the issuance of the June 2007 prospectus.

10      The appellant Ernst & Young LLP ("E&Y") served as Sino-Forest's auditor for the years 2007 to 2012 and delivered
Auditors' Reports with respect to the consolidated financial statements of Sino-Forest for fiscal years ended December
31, 2007 to 2010, inclusive. In each year for which it prepared a report, E&Y entered into an audit engagement letter with
Sino-Forest in which Sino-Forest undertook to prepare its financial statements in accordance with GAAP, design and
implement internal controls to prevent and detect fraud and error, and provide E&Y with its complete financial records
and related information. Some of these letters contained an indemnity in favour of E&Y.

11      The respondent Ad Hoc Committee of Noteholders consists of noteholders owning approximately one-half of

Sino-Forest's total noteholder debt. 2  They are creditors who have debt claims against Sino-Forest; they are not equity
claimants.

12      Sino-Forest has insufficient assets to satisfy all the claims against it. To the extent that the appellants' claims are
accepted and are treated as debt claims rather than equity claims, the noteholders' recovery will be diminished.

(b) The Class Actions

13      In 2011 and January of 2012, proposed class actions were commenced in Ontario, Quebec, Saskatchewan and New
York State against, amongst others, Sino-Forest, certain of its officers, directors and employees, BDO, E&Y and the

underwriters. Sino-Forest is sued in all actions. 3

14           The proposed representative plaintiffs in the class actions are shareholders of Sino-Forest. They allege
that: Sino-Forest repeatedly misrepresented its assets and financial situation and its compliance with GAAP in its
public disclosure; the appellant auditors and underwriters failed to detect these misrepresentations; and the appellant
auditors misrepresented that their audit reports were prepared in accordance with generally accepted auditing standards
("GAAS"). The representative plaintiffs claim that these misrepresentations artificially inflated the price of Sino-Forest's
shares and that proposed class members suffered damages when the shares fell after the truth was revealed in 2011.

15      The representative plaintiffs in the Ontario class action seek approximately $9.2 billion in damages. The Quebec,
Saskatchewan and New York class actions do not specify the quantum of damages sought.

16      To date, none of the proposed class actions has been certified.

(c) CCAA Protection and Proofs of Claim

17      On March 30, 2012, Sino-Forest sought protection pursuant to the provisions of the CCAA. Morawetz J. granted
the initial order which, among other things, appointed FTI Consulting Canada Inc. as the Monitor and stayed the class
actions as against Sino-Forest. Since that time, Morawetz J. has been the supervising judge of the CCAA proceedings.
The initial stay of the class actions was extended and broadened by order dated May 8, 2012.

18      On May 14, 2012, the supervising judge granted an unopposed claims procedure order which established a procedure
to file and determine claims against Sino-Forest.
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19          Thereafter, all of the appellants filed individual proofs of claim against Sino-Forest seeking contribution and
indemnity for, among other things, any amounts that they are ordered to pay as damages to the plaintiffs in the class
actions. Their proofs of claim advance several different legal bases for Sino-Forest's alleged obligation of contribution
and indemnity, including breach of contract, contractual terms of indemnity, negligent and fraudulent misrepresentation
in tort, and the provisions of the Negligence Act, R.S.O. 1990, c. N.1.

(d) Order under Appeal

20      Sino-Forest then applied for an order that the following claims are equity claims under the CCAA: claims against
Sino-Forest arising from the ownership, purchase or sale of an equity interest in the company, including shareholder
claims ("Shareholder Claims"); and any indemnification claims against Sino-Forest related to or arising from the
Shareholder Claims, including the appellants' claims for contribution or indemnity ("Related Indemnity Claims").

21      The motion was supported by the Ad Hoc Committee of Noteholders.

22      On July 27, 2012, the supervising judge granted the order sought by Sino-Forest and released a comprehensive
endorsement.

23      He concluded that it was not premature to determine the equity claims issue. It had been clear from the outset of
Sino-Forest's CCAA proceedings that this issue would have to be decided and that the expected proceeds arising from
any sales process would be insufficient to satisfy the claims of creditors. Furthermore, the issue could be determined
independently of the claims procedure and without prejudice being suffered by any party.

24      He also concluded that both the Shareholder Claims and the Related Indemnity Claims should be characterized
as equity claims. In summary, he reasoned that:

• The characterization of claims for indemnity turns on the characterization of the underlying primary claims. The
Shareholder Claims are clearly equity claims and they led to and underlie the Related Indemnity Claims;

• The plain language of the CCAA, which focuses on the nature of the claim rather than the identity of the claimant,
dictates that both Shareholder Claims and Related Indemnity Claims constitute equity claims;

• The definition of "equity claim" added to the CCAA in 2009 broadened the scope of equity claims established by
pre-amendment jurisprudence;

• This holding is consistent with the analysis in Return on Innovation Capital Ltd. v. Gandi Innovations Ltd., 2011
ONSC 5018, 83 C.B.R. (5th) 123 (Ont. S.C.J. [Commercial List]), which dealt with contractual indemnification
claims of officers and directors. Leave to appeal was denied by this court, 2012 ONCA 10, 90 C.B.R. (5th) 141
(Ont. C.A.); and

• "It would be totally inconsistent to arrive at a conclusion that would enable either the auditors or the underwriters,
through a claim for indemnification, to be treated as creditors when the underlying actions of shareholders cannot
achieve the same status" (para. 82). To hold otherwise would run counter to the scheme established by the CCAA
and would permit an indirect remedy to the shareholders when a direct remedy is unavailable.

25      The supervising judge did not characterize the full amount of the claims of the auditors and underwriters as equity
claims. He excluded the claims for defence costs on the basis that while it was arguable that they constituted claims for
indemnity, they were not necessarily in respect of an equity claim. That determination is not appealed.

III Interpretation of "Equity Claim"

(a) Relevant Statutory Provisions

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025963479&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025963479&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026845333&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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26      As part of a broad reform of Canadian insolvency legislation, various amendments to the CCAA were proclaimed
in force as of September 18, 2009.

27      They included the addition of s. 6(8):

No compromise or arrangement that provides for the payment of an equity claim is to be sanctioned by the court
unless it provides that all claims that are not equity claims are to be paid in full before the equity claim is to be paid.

Section 22.1, which provides that creditors with equity claims may not vote at any meeting unless the court orders
otherwise, was also added.

28      Related definitions of "claim", "equity claim", and "equity interest" were added to s. 2(1) of the CCAA:

In this Act,
. . . . .

"claim" means any indebtedness, liability or obligation of any kind that would be a claim provable within the
meaning of section 2 of the Bankruptcy and Insolvency Act;

. . . . .

"equity claim" means a claim that is in respect of an equity interest, including a claim for, among others,

(a) a dividend or similar payment,

(b) a return of capital,

(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d); [Emphasis added.]

"equity interest" means

(a) in the case of a company other than an income trust, a share in the company — or a warrant or option or
another right to acquire a share in the company — other than one that is derived from a convertible debt, and

(b) in the case of an income trust, a unit in the income trust — or a warrant or option or another right to acquire
a unit in the income trust — other than one that is derived from a convertible debt;

29      Section 2 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA") defines a "claim provable in bankruptcy".
Section 121 of the BIA in turn specifies that claims provable in bankruptcy are those to which the bankrupt is subject.

2. "claim provable in bankruptcy", "provable claim" or "claim provable" includes any claim or liability provable in
proceedings under this Act by a creditor;

121. (1) All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the bankrupt
becomes bankrupt or to which the bankrupt may become subject before the bankrupt's discharge by reason of any
obligation incurred before the day on which the bankrupt becomes bankrupt shall be deemed to be claims provable
in proceedings under this Act. [Emphasis added.]

(b) The Legal Framework Before the 2009 Amendments
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30      Even before the 2009 amendments to the CCAA codified the treatment of equity claims, the courts subordinated
shareholder equity claims to general creditors' claims in an insolvency. As the supervising judge described:

[23] Essentially, shareholders cannot reasonably expect to maintain a financial interest in an insolvent company
where creditor claims are not being paid in full. Simply put, shareholders have no economic interest in an insolvent
enterprise.

[24] The basis for the differentiation flows from the fundamentally different nature of debt and equity investments.
Shareholders have unlimited upside potential when purchasing shares. Creditors have no corresponding upside
potential.

[25] As a result, courts subordinated equity claims and denied such claims a vote in plans of arrangement. [Citations

omitted.] 4

(c) The Appellants' Submissions

31      The appellants essentially advance three arguments.

32      First, they argue that on a plain reading of s. 2(1), their claims are excluded. They focus on the opening words of the
definition of "equity claim" and argue that their claims against Sino-Forest are not claims that are "in respect of an equity
interest" because they do not have an equity interest in Sino-Forest. Their relationships with Sino-Forest were purely
contractual and they were arm's-length creditors, not shareholders with the risks and rewards attendant to that position.
The policy rationale behind ranking shareholders below creditors is not furthered by characterizing the appellants' claims
as equity claims. They were service providers with a contractual right to an indemnity from Sino-Forest.

33      Second, the appellants focus on the term "claim" in paragraph (e) of the definition of "equity claim", and argue
that the claims in respect of which they seek contribution and indemnity are the shareholders' claims against them in
court proceedings for damages, which are not "claims" against Sino-Forest provable within the meaning of the BIA, and,
therefore, not "claims" within s. 2(1). They submit that the supervising judge erred in focusing on the characterization
of the underlying primary claims.

34      Third, the appellants submit that the definition of "equity claim" is not sufficiently clear to have changed the existing
law. It is assumed that the legislature does not intend to change the common law without "expressing its intentions
to do so with irresistible clearness": Parry Sound (District) Welfare Administration Board v. O.P.S.E.U., Local 324,
2003 SCC 42, [2003] 2 S.C.R. 157 (S.C.C.), at para. 39, citing Goodyear Tire & Rubber Co. of Canada Ltd. v. T. Eaton
Co., [1956] S.C.R. 610 (S.C.C.), at p. 614. The appellants argue that the supervising judge's interpretation of "equity
claim" dramatically alters the common law as reflected in National Bank of Canada v. Merit Energy Ltd., 2001 ABQB
583, 294 A.R. 15 (Alta. Q.B.) , aff'd 2002 ABCA 5, 299 A.R. 200 (Alta. C.A.). There the court determined that in an
insolvency, claims of auditors and underwriters for indemnification are not to be treated in the same manner as claims
by shareholders. Furthermore, the Senate debates that preceded the enactment of the amendments did not specifically
comment on the effect of the amendments on claims by auditors and underwriters. The amendments should be interpreted
as codifying the pre-existing common law as reflected in National Bank of Canada v. Merit Energy Ltd.

35           The appellants argue that the decision of Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. is
distinguishable because it dealt with the characterization of claims for damages by an equity investor against officers
and directors, and it predated the 2009 amendments. In any event, this court confirmed that its decision denying leave
to appeal should not be read as a judicial precedent for the interpretation of the meaning of "equity claim" in s. 2(1)
of the CCAA.

(d) Analysis

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003620635&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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(i) Introduction

36      The exercise before this court is one of statutory interpretation. We are therefore guided by the following oft-cited
principle from Elmer A. Driedger, Construction of Statutes, 2d ed. (Toronto: Butterworths, 1983), at p. 87:

[T]he words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parliament.

37      We agree with the supervising judge that the definition of equity claim focuses on the nature of the claim, and not
the identity of the claimant. In our view, the appellants' claims for contribution and indemnity are clearly equity claims.

38      The appellants' arguments do not give effect to the expansive language adopted by Parliament in defining "equity
claim" and read in language not incorporated by Parliament. Their interpretation would render paragraph (e) of the
definition meaningless and defies the logic of the section.

(ii) The expansive language used

39      The definition incorporates two expansive terms.

40      First, Parliament employed the phrase "in respect of" twice in defining equity claim: in the opening portion of the
definition, it refers to an equity claim as a "claim that is in respect of an equity interest", and in paragraph (e) it refers to
"contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d)" (emphasis added).

41      The Supreme Court of Canada has repeatedly held that the words "in respect of" are "of the widest possible scope",
conveying some link or connection between two related subjects. In CanadianOxy Chemicals Ltd. v. Canada (Attorney
General), [1999] 1 S.C.R. 743 (S.C.C.), at para. 16, citing Nowegijick v. R., [1983] 1 S.C.R. 29 (S.C.C.), at p. 39, the
Supreme Court held as follows:

The words "in respect of" are, in my opinion, words of the widest possible scope. They import such meanings
as "in relation to", "with reference to" or "in connection with". The phrase "in respect of" is probably the widest
of any expression intended to convey some connection between two related subject matters. [Emphasis added in
CanadianOxy.]

That court also stated as follows in Markevich v. Canada, 2003 SCC 9, [2003] 1 S.C.R. 94 (S.C.C.), at para. 26:

The words "in respect of" have been held by this Court to be words of the broadest scope that convey some link
between two subject matters. [Citations omitted.]

42       It is conceded that the Shareholder Claims against Sino-Forest are claims for "a monetary loss resulting from
the ownership, purchase or sale of an equity interest", within the meaning of paragraph (d) of the definition of "equity
claim". There is an obvious link between the appellants' claims against Sino-Forest for contribution and indemnity and
the shareholders' claims against Sino-Forest. The legal proceedings brought by the shareholders asserted their claims
against Sino-Forest together with their claims against the appellants, which gave rise to these claims for contribution
and indemnity. The causes of action asserted depend largely on common facts and seek recovery of the same loss.

43      The appellants' claims for contribution or indemnity against Sino-Forest are therefore clearly connected to or "in
respect of" a claim referred to in paragraph (d), namely the shareholders' claims against Sino-Forest. They are claims in
respect of equity claims by shareholders and are provable in bankruptcy against Sino-Forest.

44      Second, Parliament also defined equity claim as "including a claim for, among others", the claims described in
paragraphs (a) to (e). The Supreme Court has held that this phrase "including" indicates that the preceding words - "a
claim that is in respect of an equity interest" - should be given an expansive interpretation, and include matters which
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might not otherwise be within the meaning of the term, as stated in National Bank of Greece (Canada) c. Katsikonouris,
[1990] 2 S.C.R. 1029 (S.C.C.), at p. 1041:

[T]hese words are terms of extension, designed to enlarge the meaning of preceding words, and not to limit them.

... [T]he natural inference is that the drafter will provide a specific illustration of a subset of a given category of things
in order to make it clear that that category extends to things that might otherwise be expected to fall outside it.

45      Accordingly, the appellants' claims, which clearly fall within paragraph (e), are included within the meaning of the
phrase a "claim that is in respect of an equity interest".

(iii) What Parliament did not say

46      "Equity claim" is not confined by its definition, or by the definition of "claim", to a claim advanced by the holder of an
equity interest. Parliament could have, but did not, include language in paragraph (e) restricting claims for contribution
or indemnity to those made by shareholders.

(iv) An interpretation that avoids surplusage

47      A claim for contribution arises when the claimant for contribution has been sued. Section 2 of the Negligence
Act provides that a tortfeasor may recover contribution or indemnity from any other tortfeasor who is, or would if sued
have been, liable in respect of the damage to any person suffering damage as a result of a tort. The securities legislation
of the various provinces provides that an issuer, its underwriters, and, if they consented to the disclosure of information
in the prospectus, its auditors, among others, are jointly and severally liable for a misrepresentation in the prospectus,

and provides for rights of contribution. 5

48      Counsel for the appellants were unable to provide a satisfactory example of when a holder of an equity interest
in a debtor company would seek contribution under paragraph (e) against the debtor in respect of a claim referred to in
any of paragraphs (a) to (d). In our view, this indicates that paragraph (e) was drafted with claims for contribution or
indemnity by non-shareholders rather than shareholders in mind.

49      If the appellants' interpretation prevailed, and only a person with an equity interest could assert such a claim,
paragraph (e) would be rendered meaningless, and as Lamer C.J. wrote in R. v. Proulx, 2000 SCC 5, [2000] 1 S.C.R.
61 (S.C.C.), at para. 28:

It is a well accepted principle of statutory interpretation that no legislative provision should be interpreted so as
to render it mere surplusage.

(v) The scheme and logic of the section

50      Moreover, looking at s. 2(1) as a whole, it would appear that the remedies available to shareholders are all addressed
by ss. 2(1)(a) to (d). The logic of ss. 2(1)(a) to (e) therefore also supports the notion that paragraph (e) refers to claims
for contribution or indemnity not by shareholders, but by others.

(vi) The legislative history of the 2009 amendments

51          The appellants and the respondents each argue that the legislative history of the amendments supports their
respective interpretation of the term "equity claim". We have carefully considered the legislative history. The limited
commentary is brief and imprecise. The clause by clause analysis of Bill C-12 comments that "[a]n equity claim is defined

to include any claim that is related to an equity interest". 6  While, as the appellants submit, there was no specific reference
to the position of auditors and underwriters, the desirability of greater conformity with United States insolvency law
to avoid forum shopping by debtors was highlighted in 2003, some four years before the definition of "equity claim"
was included in Bill C-12.
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52           In this instance the legislative history ultimately provided very little insight into the intended meaning of the
amendments. We have been guided by the plain words used by Parliament in reaching our conclusion.

(vii) Intent to change the common law

53      In our view the definition of "equity claim" is sufficiently clear to alter the pre-existing common law. National Bank
of Canada v. Merit Energy Ltd., an Alberta decision, was the single case referred to by the appellants that addressed the
treatment of auditors' and underwriters' claims for contribution and indemnity in an insolvency before the definition was
enacted. As the supervising judge noted, in a more recent decision, Return on Innovation Capital Ltd. v. Gandi Innovations
Ltd., the courts of this province adopted a more expansive approach, holding that contractual indemnification claims
of directors and officers were equity claims.

54          We are not persuaded that the practical effect of the change to the law implemented by the enactment of the
definition of "equity claim" is as dramatic as the appellants suggest. The operations of many auditors and underwriters
extend to the United States, where contingent claims for reimbursement or contribution by entities "liable with the

debtor" are disallowed pursuant to § 502(e)(1)(B) of the U.S. Bankruptcy Code, 11 U.S.C.S. 7

(viii) The purpose of the legislation

55      The supervising judge indicated that if the claims of auditors and underwriters for contribution and indemnity
were not included within the meaning of "equity claim", the CCAA would permit an indirect remedy to the shareholders
when a direct remedy is not available. We would express this concept differently.

56      In our view, in enacting s. 6(8) of the CCAA, Parliament intended that a monetary loss suffered by a shareholder
(or other holder of an equity interest) in respect of his or her equity interest not diminish the assets of the debtor available
to general creditors in a restructuring. If a shareholder sues auditors and underwriters in respect of his or her loss, in
addition to the debtor, and the auditors or underwriters assert claims of contribution or indemnity against the debtor,
the assets of the debtor available to general creditors would be diminished by the amount of the claims for contribution
and indemnity.

IV Prematurity

57      We are not persuaded that the supervising judge erred by determining that the appellants' claims were equity claims
before the claims procedure established in Sino-Forest's CCAA proceeding had been completed.

58           The supervising judge noted at para. 7 of his endorsement that from the outset, Sino-Forest, supported by
the Monitor, had taken the position that it was important that these proceedings be completed as soon as possible.
The need to address the characterization of the appellants' claims had also been clear from the outset. The appellants
have not identified any prejudice that arises from the determination of the issue at this stage. There was no additional
information that the appellants have identified that was not before the supervising judge. The Monitor, a court-appointed
officer, supported the motion procedure. The supervising judge was well positioned to determine whether the procedure
proposed was premature and, in our view, there is no basis on which to interfere with the exercise of his discretion.

V Summary

59      In conclusion, we agree with the supervising judge that the appellants' claims for contribution or indemnity are
equity claims within s. 2(1)(e) of the CCAA.

60      We reach this conclusion because of what we have said about the expansive language used by Parliament, the
language Parliament did not use, the avoidance of surplusage, the logic of the section, and what, from the foregoing, we
conclude is the purpose of the 2009 amendments as they relate to these proceedings.
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61      We see no basis to interfere with the supervising judge's decision to consider whether the appellants' claims were
equity claims before the completion of the claims procedure.

VI Disposition

62      This appeal is accordingly dismissed. As agreed, there will be no costs.
Appeal dismissed.

Footnotes

1 Credit Suisse Securities (Canada) Inc., TD Securities Inc., Dundee Securities Corporation (now known as DWM Securities
Inc.), RBC Dominion Securities Inc., Scotia Capital Inc., CIBC World Markets Inc., Merrill Lynch Canada Inc., Canaccord
Financial Ltd. (now known as Canaccord Genuity Corp.), Maison Placements Canada Inc., Credit Suisse Securities (USA)
LLC and Merrill Lynch, Pierce, Fenner & Smith Incorporated, successor by merger to Banc of America Securities LLC.

2 Noteholders holding in excess of $1.296 billion, or 72%, of Sino-Forest's approximately $1.8 billion in noteholders' debt have
executed written support agreements in favour of the Sino-Forest CCAA plan as of March 30, 2012. These include noteholders
represented by the Ad Hoc Committee of Noteholders.

3 None of the appellants are sued in Saskatchewan and all are sued in Ontario. E&Y is also sued in Quebec and New York and
the appellant underwriters are also sued in New York.

4 The supervising judge cited the following cases as authority for these propositions: Blue Range Resource Corp., Re, 2000
ABQB 4, 259 A.R. 30 (Alta. Q.B.); Stelco Inc., Re (2006), 17 C.B.R. (5th) 78 (Ont. S.C.J. [Commercial List]); Central Capital
Corp. (Re) (1996), 27 O.R. (3d) 494 (Ont. C.A.); Nelson Financial Group Ltd., Re, 2010 ONSC 6229, 71 C.B.R. (5th) 153 (Ont.
S.C.J. [Commercial List]); EarthFirst Canada Inc., Re, 2009 ABQB 316, 56 C.B.R. (5th) 102 (Alta. Q.B.).

5 Securities Act, R.S.O. 1990, c. S.5, s. 130(1), (8); Securities Act, R.S.A. 2000, c. S-4, s. 203(1), (10); Securities Act, R.S.B.C.
1996, c. 418, s. 131(1), (11); The Securities Act, C.C.S.M. c. S50, s. 141(1), (11); Securities Act, S.N.B. 2004, c. S-5.5, s. 149(1),
(9); Securities Act, R.S.N.L. 1990, c. S-13, s. 130(1), (8); Securities Act, R.S.N.S. 1989, c. 418, s. 137(1), (8); Securities Act,
S.Nu. 2009, c. 12, s. 111(1), (12); Securities Act, S.N.W.T. 2008, c. 10, s. 111(1), (12); Securities Act, R.S.P.E.I. 1988, c. S-3.1,
s. 111(1), (12); Securities Act, R.S.Q. c. V-1.1, ss. 218, 219, 221; The Securities Act, 1988, S.S. 1988-89, c. S-42.2, s. 137(1), (9);
Securities Act, S.Y. 2007, c. 16, s. 111(1), (13).

6 We understand that this analysis was before the Standing Senate Committee on Banking, Trade and Commerce in 2007.

7 The United States Bankruptcy Court for the District of Delaware in In Re: Mid-American Waste Systems, Inc. 228 B.R. 816
(1999), indicated that this provision applies to underwriters' claims, and reflects the policy rationale that such stakeholders
are in a better position to evaluate the risks associated with the issuance of stock than are general creditors.
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APPLICATION by insolvent company for declaration that certain claims against it were equity claims pursuant to
Companies' Creditors Arrangement Act.

Morawetz J.:

Overview

1      Sino-Forest Corporation ("SFC" or the "Applicant") seeks an order directing that claims against SFC, which result
from the ownership, purchase or sale of an equity interest in SFC, are "equity claims" as defined in section 2 of the
Companies' Creditors Arrangement Act ("CCAA") including, without limitation: (i) the claims by or on behalf of current
or former shareholders asserted in the proceedings listed in Schedule "A" (collectively, the "Shareholder Claims"); and (ii)
any indemnification claims against SFC related to or arising from the Shareholder Claims, including, without limitation,
those by or on behalf of any of the other defendants to the proceedings listed in Schedule "A" (the "Related Indemnity
Claims").
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2      SFC takes the position that the Shareholder Claims are "equity claims" as defined in the CCAA as they are claims
in respect of a monetary loss resulting from the ownership, purchase or sale of an equity interest in SFC and, therefore,
come within the definition. SFC also takes the position that the Related Indemnity Claims are "equity claims" as defined
in the CCAA as they are claims for contribution or indemnity in respect of a claim that is an equity claim and, therefore,
also come within the definition.

3      On March 30, 2012, the court granted the Initial Order providing for the CCAA stay against SFC and certain of
its subsidiaries. FTI Consulting Canada Inc. was appointed as Monitor.

4      On the same day, the Sales Process Order was granted, approving Sales Process procedures and authorizing and
directing SFC, the Monitor and Houlihan Lokey to carry out the Sales Process.

5      On May 14, 2012, the court issued a Claims Procedure Order, which established June 20, 2012 as the Claims Bar Date.

6      The stay of proceedings has since been extended to September 28, 2012.

7      Since the outset of the proceedings, SFC has taken the position that it is important for these proceedings to be
completed as soon as possible in order to, among other things, (i) enable the business operated in the Peoples Republic
of China ("PRC") to be separated from SFC and put under new ownership; (ii) enable the restructured business to
participate in the Q4 sales season in the PRC market; and (iii) maintain the confidence of stakeholders in the PRC
(including local and national governmental bodies, PRC lenders and other stakeholders) that the business in the PRC
can be successfully separated from SFC and operate in the ordinary course in the near future.

8      SFC has negotiated a Support Agreement with the Ad Hoc Committee of Noteholders and intends to file a plan of
compromise or arrangement (the "Plan") under the CCAA by no later than August 27, 2012, based on the deadline set
out in the Support Agreement and what they submit is the commercial reality that SFC must complete its restructuring
as soon as possible.

9      Noteholders holding in excess of $1.296 billion, or approximately 72% of the approximately $1.8 billion of SFC's
noteholders' debt, have executed written support agreements to support the SFC CCAA Plan as of March 30, 2012.

Shareholder Claims Asserted Against SFC

(i) Ontario

10      By Fresh as Amended Statement of Claim dated April 26, 2012 (the "Ontario Statement of Claim"), the Trustees
of the Labourers' Pension Fund of Central and Eastern Canada and other plaintiffs asserted various claims in a class
proceeding (the "Ontario Class Proceedings") against SFC, certain of its current and former officers and directors, Ernst
& Young LLP ("E&Y"), BDO Limited ("BDO"), Poyry (Beijing) Consulting Company Limited ("Poyry") and SFC's
underwriters (collectively, the "Underwriters").

11      Section 1(m) of the Ontario Statement of Claim defines "class" and "class members" as:

All persons and entities, wherever they may reside who acquired Sino's Securities during the Class Period by
distribution in Canada or on the Toronto Stock Exchange or other secondary market in Canada, which securities
include those acquired over the counter, and all persons and entities who acquired Sino's Securities during the Class
Period who are resident of Canada or were resident of Canada at the time of acquisition and who acquired Sino's
Securities outside of Canada, except the Excluded Persons.

12      The term "Securities" is defined as "Sino's common shares, notes and other securities, as defined in the OSA". The
term "Class Period" is defined as the period from and including March 19, 2007 up to and including June 2, 2011.
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13      The Ontario Class Proceedings seek damages in the amount of approximately $9.2 billion against SFC and the
other defendants.

14      The thrust of the complaint in the Ontario Class Proceedings is that the class members are alleged to have purchased
securities at "inflated prices during the Class Period" and that absent the alleged misconduct, sales of such securities
"would have occurred at prices that reflected the true value" of the securities. It is further alleged that "the price of Sino's
Securities was directly affected during the Class Period by the issuance of the Impugned Documents".

(ii) Quebec

15      By action filed in Quebec on June 9, 2011, Guining Liu commenced an action (the "Quebec Class Proceedings")
against SFC, certain of its current and former officers and directors, E&Y and Poyry. The Quebec Class Proceedings do
not name BDO or the Underwriters as defendants. The Quebec Class Proceedings also do not specify the quantum of
damages sought, but rather reference "damages in an amount equal to the losses that it and the other members of the
group suffered as a result of purchasing or acquiring securities of Sino at inflated prices during the Class Period".

16      The complaints in the Quebec Class Proceedings centre on the effect of alleged misrepresentations on the share
price. The duty allegedly owed to the class members is said to be based in "law and other provisions of the Securities
Act", to ensure the prompt dissemination of truthful, complete and accurate statements regarding SFC's business and
affairs and to correct any previously-issued materially inaccurate statements.

(iii) Saskatchewan

17          By Statement of Claim dated December 1, 2011 (the "Saskatchewan Statement of Claim"), Mr. Allan Haigh
commenced an action (the "Saskatchewan Class Proceedings") against SFC, Allen Chan and David Horsley.

18      The Saskatchewan Statement of Claim does not specify the quantum of damages sought, but instead states in
more general terms that the plaintiff seeks "aggravated and compensatory damages against the defendants in an amount
to be determined at trial".

19      The Saskatchewan Class Proceedings focus on the effect of the alleged wrongful acts upon the trading price of
SFC's securities:

The price of Sino's securities was directly affected during the Class Period by the issuance of the Impugned
Documents. The defendants were aware at all material times that the effect of Sino's disclosure documents upon
the price of its Sino's [sic] securities.

(iv) New York

20      By Verified Class Action Complaint dated January 27, 2012, (the "New York Complaint"), Mr. David Leapard
and IMF Finance SA commenced a class proceeding against SFC, Mr. Allen Chan, Mr. David Horsley, Mr. Kai Kit
Poon, a subset of the Underwriters, E&Y, and Ernst & Young Global Limited (the "New York Class Proceedings").

21      SFC contends that the New York Class Proceedings focus on the effect of the alleged wrongful acts upon the
trading price of SFC's securities.

22           The plaintiffs in the various class actions have named parties other than SFC as defendants, notably, the
Underwriters and the auditors, E&Y, and BDO, as summarized in the table below. The positions of those parties are
detailed later in these reasons.

Ontario Quebec Saskatchewan New York
E&Y LLP X X - X
E&Y Global - - - X

smoher
Line

smoher
Line
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BDO X - - -
Poyry X X - -
Underwriters 11 - - 2

Legal Framework

23           Even before the 2009 amendments to the CCAA dealing with equity claims, courts recognized that there
is a fundamental difference between shareholder equity claims as they relate to an insolvent entity versus creditor
claims. Essentially, shareholders cannot reasonably expect to maintain a financial interest in an insolvent company
where creditor claims are not being paid in full. Simply put, shareholders have no economic interest in an insolvent
enterprise: Blue Range Resource Corp., Re, [2000] 4 W.W.R. 738 (Alta. Q.B.) [Blue Range Resources]; Stelco Inc., Re
[2006 CarswellOnt 407 (Ont. S.C.J. [Commercial List])], (2006) CanLII 1773 [Stelco]; Central Capital Corp., Re (1996),
27 O.R. (3d) 494 (Ont. C.A.).

24      The basis for the differentiation flows from the fundamentally different nature of debt and equity investments.
Shareholders have unlimited upside potential when purchasing shares. Creditors have no corresponding upside potential:
Nelson Financial Group Ltd., Re, 2010 ONSC 6229 (Ont. S.C.J. [Commercial List]) [Nelson Financial].

25      As a result, courts subordinated equity claims and denied such claims a vote in plans of arrangement: Blue Range
Resource Corp., Re, supra; Stelco Inc., Re, supra; EarthFirst Canada Inc., Re (2009), 56 C.B.R. (5th) 102 (Alta. Q.B.)
[EarthFirst Canada]; and Nelson Financial, supra.

26      In 2009, significant amendments were made to the CCAA. Specific amendments were made with the intention of
clarifying that equity claims are subordinated to other claims.

27          The 2009 amendments define an "equity claim" and an "equity interest". Section 2 of the CCAA includes the
following definitions:

"Equity Claim" means a claim that is in respect of an equity interest, including a claim for, among others, (...)

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);

"Equity Interest" means

(a) in the case of a company other than an income trust, a share in the company — or a warrant or option or
another right to acquire a share in the company — other than one that is derived from a convertible debt,

28      Section 6(8) of the CCAA prohibits a distribution to equity claimants prior to payment in full of all non-equity
claims.

29      Section 22(1) of the CCAA provides that equity claimants are prohibited from voting on a plan unless the court
orders otherwise.

Position of Ernst & Young

30      E&Y opposes the relief sought, at least as against E&Y, since the E&Y proof of claim evidence demonstrates in
its view that E&Y's claim:

(a) is not an equity claim;
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(b) does not derive from or depend upon an equity claim (in whole or in part);

(c) represents discreet and independent causes of action as against SFC and its directors and officers arising
from E&Y's direct contractual relationship with such parties (or certain of such parties) and/or the tortious
conduct of SFC and/or its directors and officers for which they are in law responsible to E&Y; and

(d) can succeed independently of whether or not the claims of the plaintiffs in the class actions succeed.

31      In its factum, counsel to E&Y acknowledges that during the periods relevant to the Class Action Proceedings,
E&Y was retained as SFC's auditor and acted as such from 2007 until it resigned on April 5, 2012.

32      On June 2, 2011, Muddy Waters LLC ("Muddy Waters") issued a report which purported to reveal fraud at SFC.
In the wake of that report, SFC's share price plummeted and Muddy Waters profited from its short position.

33      E&Y was served with a multitude of class action claims in numerous jurisdictions.

34          The plaintiffs in the Ontario Class Proceedings claim damages in the aggregate, as against all defendants, of
$9.2 billion on behalf of resident and non-resident shareholders and noteholders. The causes of action alleged are both
statutory, under the Securities Act (Ontario) and at common law, in negligence and negligent misrepresentation.

35      In its factum, counsel to E&Y acknowledges that the central claim in the class actions is that SFC made a series
of misrepresentations in respect of its timber assets. The claims against E&Y and the other third party defendants are
that they failed to detect these misrepresentations and note in particular that E&Y's audit did not comply with Canadian
generally accepted accounting standards. Similar claims are advanced in Quebec and the U.S.

36      Counsel to E&Y notes that on May 14, 2012 the court granted a Claims Procedure Order which, among other
things, requires proofs of claim to be filed no later than June 20, 2012. E&Y takes issue with the fact that this motion
was then brought notwithstanding that proofs of claim and D&O proofs of claim had not yet been filed.

37      E&Y has filed with the Monitor, in accordance with the Claims Procedure Order, a proof of claim against SFC
and a proof of claim against the directors and officers of SFC.

38      E&Y takes the position that it has contractual claims of indemnification against SFC and its subsidiaries and has
statutory and common law claims of contribution and/or indemnity against SFC and its subsidiaries for all relevant years.
E&Y contends that it has stand-alone claims for breach of contract and negligent and/or fraudulent misrepresentation
against the company and its directors and officers.

39      Counsel submits that E&Y's claims against Sino-Forest and the SFC subsidiaries are:

(a) creditor claims;

(b) derived from E&Y retainers by and/or on behalf of Sino-Forest and the SFC subsidiaries and E&Y's
relationship with such parties, all of which are wholly independent and conceptually different from the claims
advanced by the class action plaintiffs;

(c) claims that include the cost of defending and responding to various proceedings, both pre- and post-filing;
and

(d) not equity claims in the sense contemplated by the CCAA. E&Y's submission is that equity holders of Sino-
Forest have not advanced, and could not advance, any claims against SFC's subsidiaries.

40      Counsel further contends that E&Y's claim is distinct from any and all potential and actual claims by the plaintiffs in
the class actions against Sino-Forest and that E&Y's claim for contribution and/or indemnity is not based on the claims
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against Sino-Forest advanced in the class actions but rather only in part on those claims, as any success of the plaintiffs in
the class actions against E&Y would not necessarily lead to success against Sino-Forest, and vice versa. Counsel contends
that E&Y has a distinct claim against Sino-Forest independent of that of the plaintiffs in the class actions. The success
of E&Y's claims against Sino-Forest and the SFC subsidiaries, and the success of the claims advanced by the class action
plaintiffs, are not co-dependent. Consequently, counsel contends that E&Y's claim is that of an unsecured creditor.

41      From a policy standpoint, counsel to E&Y contends that the nature of the relationship between a shareholder,
who may be in a position to assert an equity claim (in addition to other claims) is fundamentally different from the
relationship existing between a corporation and its auditors.

Position of BDO Limited

42      BDO was auditor of Sino-Forest Corporation between 2005 and 2007, when it was replaced by E&Y.

43      BDO has a filed a proof of claim against Sino-Forest pursuant to the Claims Procedure Order.

44      BDO's claim against Sino-Forest is primarily for breach of contract.

45      BDO takes the position that its indemnity claims, similar to those advanced by E&Y and the Underwriters, are
not equity claims within the meaning of s. 2 of the CCAA.

46      BDO adopts the submissions of E&Y which, for the purposes of this endorsement, are not repeated.

Position of the Underwriters

47      The Underwriters take the position that the court should not decide the equity claims motion at this time because it
is premature or, alternatively, if the court decides the equity claims motion, the equity claims order should not be granted
because the Related Indemnity Claims are not "equity claims" as defined in s. 2 of the CCAA.

48      The Underwriters are among the defendants named in some of the class actions. In connection with the offerings,
certain Underwriters entered into agreements with Sino-Forest and certain of its subsidiaries providing that Sino-Forest
and, with respect to certain offerings, the Sino-Forest subsidiary companies, agree to indemnify and hold harmless the
Underwriters in connection with an array of matters that could arise from the offerings.

49      The Underwriters raise the following issues:

(i) Should this court decide the equity claims motion at this time?

(ii) If this court decides the equity claims motion at this time, should the equity claims order be granted?

50      On the first issue, counsel to the Underwriters takes the position that the issue is not yet ripe for determination.

51      Counsel submits that, by seeking the equity claims order at this time, Sino-Forest is attempting to pre-empt the
Claims Procedure Order, which already provides a process for the determination of claims. Until such time as the claims
procedure in respect of the Related Indemnity Claims is completed, and those claims are determined pursuant to that
process, counsel contends the subject of the equity claims motion raises a merely hypothetical question as the court is
being asked to determine the proper interpretation of s. 2 of the CCAA before it has the benefit of an actual claim in
dispute before it.

52      Counsel further contends that by asking the court to render judgment on the proper interpretation of s. 2 of the
CCAA in the hypothetical, Sino-Forest has put the court in a position where its judgment will not be made in the context
of particular facts or with a full and complete evidentiary record.
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53      Even if the court determines that it can decide this motion at this time, the Underwriters submit that the relief
requested should not be granted.

Position of the Applicant

54      The Applicant submits that the amendments to the CCAA relating to equity claims closely parallel existing U.S.
law on the subject and that Canadian courts have looked to U.S. courts for guidance on the issue of equity claims as the
subordination of equity claims has long been codified there: see e.g. Blue Range Resources, supra, and Nelson Financial,
supra.

55          The Applicant takes the position that based on the plain language of the CCAA, the Shareholder Claims are
"equity claims" as defined in s. 2 as they are claims in respect of a "monetary loss resulting from the ownership, purchase
or sale of an equity interest".

56      The Applicant also submits the following:

(a) the Ontario, Quebec, Saskatchewan and New York Class Actions (collectively, the "Class Actions") all
advance claims on behalf of shareholders.

(b) the Class Actions also allege wrongful conduct that affected the trading price of the shares, in that the
alleged misrepresentation "artificially inflated" the share price; and

(c) the Class Actions seek damages relating to the trading price of SFC shares and, as such, allege a "monetary
loss" that resulted from the ownership, purchase or sale of shares, as defined in s. 2 of the CCAA.

57      Counsel further submits that, as the Shareholder Claims are "equity claims", they are expressly subordinated to
creditor claims and are prohibited from voting on the plan of arrangement.

58      Counsel to the Applicant also submits that the definition of "equity claims" in s. 2 of the CCAA expressly includes
indemnity claims that relate to other equity claims. As such, the Related Indemnity Claims are equity claims within the
meaning of s. 2.

59      Counsel further submits that there is no distinction in the CCAA between the source of any claim for contribution
or indemnity; whether by statute, common law, contractual or otherwise. Further, and to the contrary, counsel submits
that the legal characterization of a contribution or indemnity claim depends solely on the characterization of the primary
claim upon which contribution or indemnity is sought.

60      Counsel points out that in Return on Innovation Capital Ltd. v. Gandi Innovations Ltd., 2011 ONSC 5018 (Ont. S.C.J.
[Commercial List]), leave to appeal denied, 2012 ONCA 10 (Ont. C.A.) [Return on Innovation] this court characterized
the contractual indemnification claims of directors and officers in respect of an equity claim as "equity claims".

61      Counsel also submits that guidance on the treatment of underwriter and auditor indemnification claims can be
obtained from the U.S. experience. In the U.S., courts have held that the indemnification claims of underwriters for
liability or defence costs constitute equity claims that are subordinated to the claims of general creditors. Counsel submits
that insofar as the primary source of liability is characterized as an equity claim, so too is any claim for contribution
and indemnity based on that equity claim.

62      In this case, counsel contends, the Related Indemnity Claims are clearly claims for "contribution and indemnity"
based on the Shareholder Claims.

Position of the Ad Hoc Noteholders

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000539313&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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63      Counsel to the Ad Hoc Noteholders submits that the Shareholder Claims are "equity claims" as they are claims
in respect of an equity interest and are claims for "a monetary loss resulting from the ownership, purchase or sale of an
equity interest" per subsection (d) of the definition of "equity claims" in the CCAA.

64      Counsel further submits that the Related Indemnity Claims are also "equity claims" as they fall within the "clear
and unambiguous" language used in the definition of "equity claim" in the CCAA. Subsection (e) of the definition refers
expressly and without qualification to claims for "contribution or indemnity" in respect of claims such as the Shareholder
Claims.

65      Counsel further submits that had the legislature intended to qualify the reference to "contribution or indemnity"
in order to exempt the claims of certain parties, it could have done so, but it did not.

66      Counsel also submits that, if the plain language of subsection (e) is not upheld, shareholders of SFC could potentially
create claims to receive indirectly what they could not receive directly (i.e., payment in respect of equity claims through
the Related Indemnity Claims) — a result that could not have been intended by the legislature as it would be inconsistent
with the purposes of the CCAA.

67          Counsel to the Ad Hoc Noteholders also submits that, before the CCAA amendments in 2009 (the "CCAA
Amendments"), courts subordinated claims on the basis of:

(a) the general expectations of creditors and shareholders with respect to priority and assumption of risks; and

(b) the equitable principles and considerations set out in certain U.S. cases: see e.g. Blue Range Resource Corp.,
Re, supra.

68      Counsel further submits that, before the CCAA Amendments took effect, courts had expanded the types of claims
characterized as equity claims; first to claims for damages of defrauded shareholders and then to contractual indemnity
claims of shareholders: see Blue Range Resources, supra and EarthFirst Canada, supra.

69      Counsel for the Ad Hoc Noteholders also submits that indemnity claims of underwriters have been treated as
equity claims in the United States, pursuant to section 510(b) of the U.S. Bankruptcy Code. This submission is detailed
at paragraphs 20-25 of their factum which reads as follows:

20. The desire to more closely align the Canadian approach to equity claims with the U.S. approach was among
the considerations that gave rise to the codification of the treatment of equity claims. Canadian courts have also
looked to the U.S. law for guidance on the issue of equity claims where codification of the subordination of equity
claims has been long-standing.

Janis Sarra at p. 209, Ad Hoc Committee's Book of Authorities, Tab 10.

Report of the Standing Senate Committee on Banking, Trade and Commerce, "Debtors and Creditors Sharing
the Burden: A Review of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement
act" (2003) at 158, [...]

Blue Range [Resources] at paras. 41-57 [...]

21. Pursuant to § 510(b) of the U.S. Bankruptcy Code, all creditors must be paid in full before shareholders are
entitled to receive any distribution. § 510(b) of the U.S. Bankruptcy Code and the relevant portion of § 502, which
is referenced in § 510(b), provide as follows:

§ 510. Subordination

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000539313&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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(b) For the purpose of distribution under this title, a claim arising from rescission of a purchase or sale of
a security of the debtor or of an affiliate of the debtor, for damages arising from the purchase or sale of
such a security, or for reimbursement or contribution allowed under 502 on account of such a claim, shall
be subordinated to all claims or interests that are senior to or equal the claim or interest represented by such
security, except that if such security is common stock, such claim has the same priority as common stock.

§ 502. Allowance of claims or interests

(e) (1) Notwithstanding subsections (a), (b) and (c) of this section and paragraph (2) of this subsection, the
court shall disallow any claim for reimbursement or contribution of an entity that is liable with the debtor on
or has secured the claim of a creditor, to the extent that

. . .

(B) such claim for reimbursement or contribution is contingent as of the time of allowance or disallowance of
such claim for reimbursement or contribution; or

. . .

(2) A claim for reimbursement or contribution of such an entity that becomes fixed after the commencement of
the case shall be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or disallowed
under subsection (d) of this section, the same as if such claim had become fixed before the date of the filing
of the petition.

22. U.S. appellate courts have interpreted the statutory language in § 510(b) broadly to subordinate the claims of
shareholders that have a nexus or causal relationship to the purchase or sale of securities, including damages arising
from alleged illegality in the sale or purchase of securities or from corporate misconduct whether predicated on pre
or post-issuance conduct.

Re Telegroup Inc. (2002), 281 F. 3d 133 (3 rd  Cir. U.S. Court of Appeals)

[...]

American Broadcasting Systems Inc. v. Nugent, U.S. Court of Appeals for the Ninth Circuit, Case Number
98-17133 (24 January 2001) [...]

23. Further, U.S. courts have held that indemnification claims of underwriters against the corporation for liability
or defence costs when shareholders or former shareholders have sued underwriters constitute equity claims in the
insolvency of the corporation that are subordinated to the claims of general creditors based on: (a) the plain language
of § 510(b), which references claims for "reimbursement or contribution" and (b) risk allocation as between general
creditors and those parties that play a role in the purchase and sale of securities that give rise to the shareholder
claims (i.e., directors, officers and underwriters).

In re Mid-American Waste Sys., 228 B.R. 816, 1999 Bankr. LEXIS 27 (Bankr. D. Del. 1999) [Mid-American] [...]

In re Jacom Computer Servs., 280 B.R. 570, 2002 Bankr. LEXIS 758 (Bankr. S.D.N.Y. 2002) [...]

24. In Mid-American, the Court stated the following with respect to the "plain language" of § 510(b), its origins and
the inclusion of "reimbursement or contribution" claims in that section:

... I find that the plain language of § 510(b), its legislative history, and applicable case law clearly show that §
510(b) intends to subordinate the indemnification claims of officers, directors, and underwriters for both liability
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and expenses incurred in connection with the pursuit of claims for rescission or damages by purchasers or sellers
of the debtor's securities. The meaning of amended § 510(b), specifically the language "for reimbursement or
contribution ... on account of [a claim arising from rescission or damages arising from the purchase or sale of
a security]," can be discerned by a plain reading of its language.

... it is readily apparent that the rationale for section 510(b) is not limited to preventing shareholder claimants
from improving their position vis-a-vis general creditors; Congress also made the decision to subordinate based
on risk allocation. Consequently, when Congress amended § 510(b) to add reimbursement and contribution claims,
it was not radically departing from an equityholder claimant treatment provision, as NatWest suggests; it simply
added to the subordination treatment new classes of persons and entities involved with the securities transactions
giving rise to the rescission and damage claims. The 1984 amendment to § 510(b) is a logical extension of one
of the rationales for the original section — because Congress intended the holders of securities law claims to be
subordinated, why not also subordinate claims of other parties (e.g., officers and directors and underwriters) who
play a role in the purchase and sale transactions which give rise to the securities law claims? As I view it, in 1984
Congress made a legislative judgment that claims emanating from tainted securities law transactions should
not have the same priority as the claims of general creditors of the estate.

[emphasis added]

[...]

25. Further, the U.S. courts have held that the degree of culpability of the respective parties is a non-issue in the
disallowance of claims for indemnification of underwriters; the equities are meant to benefit the debtor's direct
creditors, not secondarily liable creditors with contingent claims.

In re Drexel Burnham Lambert Group, 1992 Bankr. LEXIS 2023 (Bankr. S.D.N.Y. 1992) [...]

70      Counsel submits that there is no principled basis for treating indemnification claims of auditors differently than
those of underwriters.

Analysis

Is it Premature to Determine the Issue?

71      The class action litigation was commenced prior to the CCAA Proceedings. It is clear that the claims of shareholders
as set out in the class action claims against SFC are "equity claims" within the meaning of the CCAA.

72      In my view, this issue is not premature for determination, as is submitted by the Underwriters.

73      The Class Action Proceedings preceded the CCAA Proceedings. It has been clear since the outset of the CCAA
Proceedings that this issue — namely, whether the claims of E&Y, BDO and the Underwriters as against SFC, would
be considered "equity claims" — would have to be determined.

74      It has also been clear from the outset of the CCAA Proceedings, that a Sales Process would be undertaken and the
expected proceeds arising from the Sales Process would generate proceeds insufficient to satisfy the claims of creditors.

75          The Claims Procedure is in place but, it seems to me that the issue that has been placed before the court on
this motion can be determined independently of the Claims Procedure. I do not accept that any party can be said to be
prejudiced if this threshold issue is determined at this time. The threshold issue does not depend upon a determination of
quantification of any claim. Rather, its effect will be to establish whether the claims of E&Y, BDO and the Underwriters
will be subordinated pursuant to the provisions of the CCAA. This is independent from a determination as to the validity
of any claim and the quantification thereof.
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Should the Equity Claims Order be Granted?

76      I am in agreement with the submission of counsel for the Ad Hoc Noteholders to the effect that the characterization
of claims for indemnity turns on the characterization of the underlying primary claims.

77      In my view, the claims advanced in the Shareholder Claims are clearly equity claims. The Shareholder Claims
underlie the Related Indemnity Claims.

78      In my view, the CCAA Amendments have codified the treatment of claims addressed in pre-amendment cases and
have further broadened the scope of equity claims.

79      The plain language in the definition of "equity claim" does not focus on the identity of the claimant. Rather, it
focuses on the nature of the claim. In this case, it seems clear that the Shareholder Claims led to the Related Indemnity
Claims. Put another way, the inescapable conclusion is that the Related Indemnity Claims are being used to recover an
equity investment.

80         The plain language of the CCAA dictates the outcome, namely, that the Shareholder Claims and the Related
Indemnity Claims constitute "equity claims" within the meaning of the CCAA. This conclusion is consistent with the
trend towards an expansive interpretation of the definition of "equity claims" to achieve the purpose of the CCAA.

81           In Return on Innovation, Newbould J. characterized the contractual indemnification claims of directors and
officers as "equity claims". The Court of Appeal denied leave to appeal. The analysis in Return on Innovation leads to the
conclusion that the Related Indemnity Claims are also equity claims under the CCAA.

82      It would be totally inconsistent to arrive at a conclusion that would enable either the auditors or the Underwriters,
through a claim for indemnification, to be treated as creditors when the underlying actions of the shareholders cannot
achieve the same status. To hold otherwise would indeed provide an indirect remedy where a direct remedy is not
available.

83      Further, on the issue of whether the claims of E&Y, BDO and the Underwriters fall within the definition of equity
claims, there are, in my view, two aspects of these claims and it is necessary to keep them conceptually separate.

84      The first and most significant aspect of the claims of E&Y, BDO and the Underwriters constitutes an "equity claim"
within the meaning of the CCAA. Simply put, but for the Class Action Proceedings, it is inconceivable that claims of this
magnitude would have been launched by E&Y, BDO and the Underwriters as against SFC. The class action plaintiffs
have launched their actions against SFC, the auditors and the Underwriters. In turn, E&Y, BDO and the Underwriters
have launched actions against SFC and its subsidiaries. The claims of the shareholders are clearly "equity claims" and
a plain reading of s. 2(1)(e) of the CCAA leads to the same conclusion with respect to the claims of E&Y, BDO and
the Underwriters. To hold otherwise, would, as stated above, lead to a result that is inconsistent with the principles of
the CCAA. It would potentially put the shareholders in a position to achieve creditor status through their claim against
E&Y, BDO and the Underwriters even though a direct claim against SFC would rank as an "equity claim".

85      I also recognize that the legal construction of the claims of the auditors and the Underwriters as against SFC is
different than the claims of the shareholders against SFC. However, that distinction is not, in my view, reflected in the
language of the CCAA which makes no distinction based on the status of the party but rather focuses on the substance
of the claim.

86      Critical to my analysis of this issue is the statutory language and the fact that the CCAA Amendments came into
force after the cases relied upon by the Underwriters and the auditors.

87      It has been argued that the amendments did nothing more than codify pre-existing common law. In many respects,
I accept this submission. However, I am unable to accept this submission when considering s. 2(1) of the CCAA, which
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provides clear and specific language directing that "equity claim" means a claim that is in respect of an equity interest,
including a claim for, among other things, "(e) contribution or indemnity in respect of a claim referred to in any of
paragraphs (a) to (d)".

88          Given that a shareholder claim falls within s. 2(1)(d), the plain words of subsections (d) and (e) lead to the
conclusions that I have set out above.

89      I fail to see how the very clear words of subsection (e) can be seen to be a codification of existing law. To arrive
at the conclusion put forth by E&Y, BDO and the Underwriters would require me to ignore the specific words that
Parliament has recently enacted.

90      I cannot agree with the position put forth by the Underwriters or by the auditors on this point. The plain wording
of the statute has persuaded me that it does not matter whether an indemnity claim is seeking no more than allocation
of fault and contribution at common law, or whether there is a free-standing contribution and indemnity claim based
on contracts.

91      However, that is not to say that the full amount of the claim by the auditors and Underwriters can be characterized,
at this time, as an "equity claim".

92      The second aspect to the claims of the auditors and underwriters can be illustrated by the following hypothetical:
if the claim of the shareholders does not succeed against the class action defendants, E&Y, BDO and the Underwriters
will not be liable to the class action plaintiffs. However, these parties may be in a position to demonstrate that they do
have a claim against SFC for the costs of defending those actions, which claim does not arise as a result of "contribution
or indemnity in respect of an equity claim".

93      It could very well be that each of E&Y, BDO and the Underwriters have expended significant amounts in defending
the claims brought by the class action plaintiffs which, in turn, could give rise to contractual claims as against SFC. If
there is no successful equity claim brought by the class action plaintiffs, it is arguable that any claim of E&Y, BDO and
the Underwriters may legitimately be characterized as a claim for contribution or indemnity but not necessarily in respect
of an equity claim. If so, there is no principled basis for subordinating this portion of the claim. At this point in time, the
quantification of such a claim cannot be determined. This must be determined in accordance with the Claims Procedure.

94      However, it must be recognized that, by far the most significant part of the claim, is an "equity claim".

95           In arriving at this determination, I have taken into account the arguments set forth by E&Y, BDO and the
Underwriters. My conclusions recognize the separate aspects of the Related Indemnity Claims as submitted by counsel
to the Underwriters at paragraph 40 of their factum which reads:

...it must be recognized that there are, in fact, at least two different kinds of Related Indemnity Claims:

(a) indemnity claims against SFC in respect of Shareholder Claims against the auditors and the Underwriters;
and

(b) indemnity claims against SFC in respect of the defence costs of the auditors and the Underwriters in
connection with defending themselves against Shareholder Claims.

Disposition

96           In the result, an order shall issue that the claims against SFC resulting from the ownership, purchase or sale
of equity interests in SFC, including, without limitation, the claims by or on behalf of current or former shareholders
asserted in the proceedings listed in Schedule "A" are "equity claims" as defined in s. 2 of the CCAA, being claims in
respect of monetary losses resulting from the ownership, purchase or sale of an equity interest. It is noted that counsel
for the class action plaintiffs did not contest this issue.
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97      In addition, an order shall also issue that any indemnification claim against SFC related to or arising from the
Shareholders Claims, including, without limitation, by or on behalf of any of the other defendants to the proceedings
listed in Schedule "A" are "equity claims" under the CCAA, being claims for contribution or indemnity in respect of a
claim that is an equity claim. However, I feel it is premature to determine whether this order extends to the aspect of
the Related Indemnity Claims that corresponds to the defence costs of the Underwriters and the auditors in connection
with defending themselves against the Shareholder Claims.

98      A direction shall also issue that these orders are made without prejudice to SFC's rights to apply for a similar
order with respect to (i) any claims in the statement of claim that are in respect of securities other than shares and (ii)
any indemnification claims against SFC related thereto.

Schedule "A" — Shareholder Claims

1. Trustees of the Labourers' Pension Fund of Central and Eastern Canada et al. v. Sino-Forest Corporation et al. (Ontario
Superior Court of Justice, Court File No. CV-11-431153-00CP)

2. Guining Liu v. Sino-Forest Corporation et al. (Quebec Superior Court, Court File No.: 200-06-000132-111)

3. Allan Haigh v. Sino-Forest Corporation et al. (Saskatchewan Court of Queen's Bench, Court File No. 2288 of 2011)

4. David Leapard et al. v. Allen T.Y. Chan et al. (District court of the Southern District of New York, Court File No.
650258/2012)

Application granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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MOTION by monitor for advice and directions in connection with indemnity claims made by creditors.

Newbould J.:

1          This is a motion brought by BDO Canada Limited in its capacity as the Court-appointed Monitor of Gandi
Innovations Limited, Gandi Innovations Holdings LLC, Gandi Innovations LLC, Gandi Innovations Hold Co, and
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Gandi Special Holdings LLC (the "Gandi Group") for advice and directions, and particularly to determine preliminary
issues in connection with the indemnity claims made by Hary Gandy, James Gandy and Trent Garmoe (the "Claimants")
against all of the Gandi Group.

2      The Gandi Group is under CCAA protection. The Monitor was appointed in the Initial Order on May 8, 2009.

3      The business and assets of the Gandi Group have been sold with court approval. The proceeds from the sale are being
held by the Monitor for eventual distribution to unsecured creditors pursuant to a plan of compromise and arrangement.

Arbitration proceedings and indemnity claims

4          Gandi Innovations Holdings LLC ("Gandi Holdings") was incorporated pursuant to the laws of the State of
Delaware on August 24, 2007. On September 12, 2007, the Gandi Group re-organized their business structure so that
Gandi Holdings became the direct or indirect parent of the other various entities comprising the Gandi Group.

5      TA Associates Inc. is a general partner for a number of TA partners. In conjunction with the reorganization of
Gandi Holdings, it advanced approximately US $75 million on September 12, 2007 by way of debt and equity to the
Gandi Group. The advance consisted of:

(i) an equity investment in the amount of US $50 million made pursuant to the terms of a Membership Interest
Purchase Agreement in respect of Gandi Holdings dated as of September 12, 2007 made between, among others,
Gandi Holdings, TA Associates and the Claimants in their personal capacities; and

(ii) an unsecured loan in the amount of US $25 million which amount was guaranteed by other members of
the Gandi Group.

6      In January 2009, TA Associates commenced an arbitration proceeding against the Claimants. In the arbitration TA
Associates claim damages against the Claimants in an amount of US $75 million with interest, being the total amount
of TA Associates' investment in the Gandi Group. The arbitration has not yet been heard on its merits.

7      On December 20, 2010, the Monitor received proofs of claim of Hary Gandy and James Gandy against the Gandi
Group in the approximate amount of $76 million and a proof of claim of Trent Garmoe against the Gandi Group in
an approximate amount of $88 million. The Claimants assert an entitlement to indemnification by the Gandi Group in
respect of any award of damages which may be made against them in the arbitration together with all legal fees incurred
by the Claimants in defending the arbitration.

8          The proofs of claim filed by the Claimants rely on indemnity provisions set out in the Amended and Restated
Limited Liability Company Agreement of Gandi Holdings and a separate Indemnification Agreement made by Gandi
Holdings entered into in connection with the Membership Agreement made at the time of the TA Associates investment
with Gandi Holdings. Gandi Holdings is the only Gandi entity that is a party to these indemnity agreements.

9         On March 11, 2011 the Monitor disallowed the indemnity claims and advised the Claimants that based on the
evidence filed in support of the indemnity claims, any indemnity claim would be solely against Gandi Holdings.

10      The Claimants have served notices of dispute and have provided to the Monitor a memorandum of articles of
Association of Gandi Canada which provides an indemnity in favour of directors and officers of Gandi Canada in certain
circumstances.

11      There is also an indemnity of Gandi Innovations Hold Co ("Gandi Hold Co"). At the relevant times James Gandy
was the sole director of the company.

12      There has been an extensive search for corporate documents. The Monitor made inquiries of Jaffe Raitt Heuer &
Weiss Inc., former corporate counsel of the Gandi Group, and learned that all of corporate governance documents of the
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Gandi Group, at Hary Gandy's request, had been sent to Stikeman Elliot LLP, insolvency counsel for the Gandi Group,
following the CCAA filing date. Counsel for the Monitor attended at the offices of Stikeman Elliott and reviewed the
corporate governance documents in its possession.

13      In addition the Monitor contacted counsel for Agfa, the purchaser of the assets of the Gandi Group, to inquire if
it has in its possession copies of the Gandi Group's corporate governance records. The Monitor was advised by counsel
for Agfa that Agfa was not able to find any corporate governance documents of the Gandi Group entities.

14      The Monitor also reviewed the books and records of the Gandi Group in storage. In addition, the Monitor advised
the Claimants that should they wish to undertake a review of the Gandi Group's records in storage, the Claimants were
invited to contact the Monitor and arrange for such review. The review was arranged and conducted by the Claimants
on June 3, 2011.

15      It is a fact that there are not in existence documents that support the Claimants all being entitled to indemnities
from each corporate entity in the Gaudi Group.

Issues

16      Whether the Claimants will ever be with held liable in the arbitration is not yet known. However, whether the
Claimants have rights to indemnification against all of the Gandi Group or against only Gandi Holdings and Gandi
Hold Co will assist the Monitor in determining whether to proceed with a consolidated plan of arrangement or file an
alternative plan excluding Gandi Holdings and/or Gandi Hold Co which would enable the Monitor to make a meaningful
distribution to unsecured creditors prior to the completion of the arbitration.

17      There is another preliminary issue. In the arbitration, TA Associates seeks to recover against the Claimants their
equity investment of US $50 million, for which the Claimants in turn have sought indemnification from the Gandi Group.
The Monitor seeks a preliminary determination as to whether these claims for indemnification relating to the claim by
TA Associates for its equity investment constitute "equity claims" under the CCAA. A determination of this issue will
assist the Monitor in determining the maximum amount which can be claimed by the Claimants and may facilitate an
earlier distribution of funds available to unsecured creditors.

Discussion

(a) Indemnity agreements

18      An Amended and Restated Limited Liability Company Agreement of Gandi Holdings dated September 12, 2007
provides for an indemnity by Gandi Holdings in section 6.8(a) for board members and officers. There is no dispute that
the Claimants were officers and board members of Gandi Holdings. It also contains in section 7.6 an indemnity for
Members as follows:

(a) Without limitation of any other provision of this Agreement executed in connection herewith, the Company
agrees to defend, indemnify and hold each Member, its affiliates and their respective direct and indirect partners
(including partners of partners and stockholders and members of partners), members, stockholders, directors,
officers, employees and agents and each person who controls any of them...

19      Superwide Limited Partnership is a Member and the Claimants are partners of Superwide. Thus the Claimants
are indemnified by Gandi Holdings by that provision as well.

20      There is a form on indemnity agreement made between Gandi Holdings and indemnitees. The form in the record
is an unsigned copy dated September 11, 2007. Neither the monitor nor any of the parties have been able to locate any
of these agreements signed in favour of the Claimants. Hary Gandi, who swore an affidavit for the Claimants, said
that a copy of this agreement was signed between Gandi Holdings and each of the Claimants on September 12, 2007.
It contains the following:
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WHEREAS, the Company desires to provide Indemnitee with specific contractual assurance of Indemnitee's
rights to full indemnification against litigation risks and related expenses (regardless, among other things, of any
amendment to or revocation of the Company's LLC Agreement or any change in the ownership of the Company
or the composition of its Board of Managers) ...

. . .

3. Agreement to indemnify... if Indemnitee was or is a party or is threatened to be made a party to any Proceeding
by reason of Indemnitee's Corporate Status, Indemnitee shall be indemnified by the Company against all Expenses
and Liabilities incurred ...."

21      Assuming that this form of indemnity agreement was signed by Gandi Holdings and the Claimants, they would
be covered by it.

22      The Claimants contend that each of the corporate entities in the Gandi Group signed an indemnity in favour of
each of them. This is based on a statement in the affidavit of Hary Gandy that Gandi Holdings and the other CCAA
Respondents provided additional indemnities to him, James Gandy and Trent Garmoe dated September 12, 2007. He
attached to his affidavit a form of the indemnification agreement to be signed by Gandi Holdings. No affidavit was filed
from James Gandy or Trent Garmoe.

23      There is no form of indemnity agreement in existence which names an indemnifier other than Gandi Holdings.

24      The date of September 12, 2007, said to be the date that all of the entities in the Gandi Group signed indemnities
in favour of each of the claimants, was the date of the investment by TA Associates in which it purchased a membership
interest in Gandi Holdings only. Representatives of TA Associates received identical indemnities from Gandi Holdings.
There is no evidence that any indemnities from any of the other Gandi Group entities were made at that time. To the
contrary, the Membership Interest Purchase Agreement under which TA Associates purchased its membership interest
in Gandi Holdings contained as a condition to closing a requirement that Gandi Holdings sign an indemnification
agreement. The indemnification was only to be given by Gandi Holdings. There was no requirement for an indemnity
to be given by any other entity in the Gandi Group,.

25      I do not accept the bald statement of Hary Gandy that all of the entities in the Gandi Group gave indemnities at
the time. The only indemnities that were given were by Gaudi Holdings.

(b) Memorandum and articles of Gandi Hold Co

26           In the course of its investigation, the Monitor did locate an indemnity granted by Gandi Hold Co in its
Memorandum and Articles in favour of its directors and officers. Those articles contain an indemnity in the same
terms as the indemnity in the Gandi Innovations Limited articles, as discussed below. As the Monitor does not seek a
determination regarding indemnities given by Gandi Hold Co, I need not discuss whether one or more of the Claimants
is entitled to be indemnified by these articles.

(c) Articles of Association of Gandi Innovations Limited (Gandi Canada)

27      The articles of this company contain an indemnity as follows:

Every director or officer, former director or officer, or person who acts or acted at the Company's request, as a
director or officer of the Company, a body corporate, partnership or other association of which the Company is or
was a shareholder, partner, member or creditor and the heirs and legal representatives of such person, in absence
of any dishonesty on the part of such persons shall be indemnified by the Company...in respect of any claim made
against such person ... by reason of being or having been a director or officer of the Company. [emphasis added]
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28      The corporate records sent to the Monitor by the corporate solicitors who incorporated the company name James
Gandy as the president, treasurer and secretary and as the sole director. Hary Gandy stated at the outset of his affidavit
filed on behalf of the claimants that he was the president and chief executive officer and chairman of the board of the
companies that made up the Gandi Group. There are no corporate records that support that assertion and on his cross-
examination he acknowledged he had no documents, including board resolutions, contracts or appointment letters to
show that he was ever a director or officer of Gandi Innovations Limited. He said that he was directing the business of
all of the entities. On his cross-examination, he said that as far as he was concerned, James Handy and Trent Garmoe
were directors and officers of the company.

29      James Gandy did not file any affidavit to say that he was not the president, treasurer and secretary of the company,
as shown in the corporate records. Trent Garmoe did not file any affidavit. I think it fair to draw an adverse inference
that their evidence would not have been helpful to their case.

30      The affidavit of Bruce Johnston filed on behalf of TA Associates states that Hary Gandy and Trent Garmoe were
not directors or officers of Gandi Innovations Limited and that a document printed from the Nova Scotia Registry of
Joint Stock Companies which was included in the closing documents for TA Associates' investment showed that James
Gandy was the only director and officer of Gandi Innovations Limited.

31      There has been an extensive search for corporate documents but none have been found that would support Hary
Gundy or Trent Garmoe as being an officer or director of Gandi Innovations Limited.

32      It is argued that the indemnity in the articles of Gandi Innovations Limited is in favour not only of officers and
directors, but also "persons who acted at the Company's request as a director or officer of the Company", and that Hary
Gandy and Trent Garmoe acted as directors and officers at the Company's request. There is certainly no documentary
evidence of that. Presumably the request would have had to come from James Gandy, who is the sole officer and director
according to the corporate records. There is no evidence from any of the Claimants that any request was made to Hary
Gandy or Trent Garmoe to act as an officer or director of Gandi Innovations Limited, which one would have expected
if the assertion was to be made.

33      It is also argued that the board of managers (the Delaware concept of a board of directors) of Gandi Holdings
operated the subsidiaries as if they were officers and directors of the subsidiaries. Again, there is no documentary evidence
of that and no evidence from any of the Claimants to support the assertion. While Hary Gandy may have operated the
business in a functional sense, that does not mean that he was acting as an officer or director of any subsidiary in the
corporate sense. This is not mere semantics. TA Associates made a large investment, and one of the corporate documents
provided on closing was the Nova Scotia Registry of Joint Stock Companies that showed only James Gandy as an officer
and director. If all of the Claimants are entitled to be indemnified by Gandi Innovations Limited, it will impact the claim
of TA Associates in the CCAA proceedings.

34      In the circumstances, I find that the only person entitled to indemnification from Gandi Innovations Limited is
James Gandy.

35      However, in connection with the financing provided by TA Associates, James Gandy executed a Subordination
Agreement dated as of September, 12, 2007 under which he agreed that any liability or obligations of Gandi Canada
to him, present or in the future, would be deferred, postponed and subordinated in all respects to the repayment in full
by Gandi Innovations of all indebtedness, liabilities and obligations owing to TA Associates in connection with the
purchase by TA Associates of US $25million in notes. Until that obligation to pay the notes in full with interest has
been fulfilled, any claim by James Gandy under the indemnity from Gandi Innovations Limited is subordinated to the
claim of TA Associates.

36      The debt claim of TA Associates of $46,733,145 has been accepted by the Monitor. Assuming that the purchase
price on the sale of the assets to Agfa is received in full, the monitor expects a distribution to unsecured creditors of
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approximately 27% of the value of their claims. In such circumstances, James Gundy will have no right to receive any
payment from Gandi Innovations Limited in respect of his indemnity claim.

(d) Other Gaudi Group entities

37      It was asserted by the Claimants that because the Gandi companies operated essentially as one integrated company,
it should be inferred that the constating documents of the other entities in the Gandi Group contained the same indemnity
as contained in the bylaws of Gandi Innovations Limited and Gandi Hold Co. I do not agree.

38      Gandi Innovations LLC is a Texas company. Its Amended and Restated Operating Agreement contains the types
of things normally contained in a general bylaw of an Ontario corporation. It contains no provision for indemnities. It
was argued that as no articles were obtained from Texas, it could be assumed that the articles contained an indemnity
provision similar to that contained in the bylaws of Gandi Innovations Limited and Gandi Hold Co. I asked counsel
to obtain whatever documentation was available in Texas, and subsequently the Monitor received from its US counsel,
Vinson & Elkins LLP, a copy of articles of organization for Gandi Innovations LLC dated August 2, 2004. There
is nothing in these articles dealing with indemnities. Vinson & Elkins LLP advised that these articles, together with
amending articles already in the possession of the Monitor, are the only corporate governance documents on file with
the State of Texas.

39      Gandi Special Holdings LLC is a Delaware corporation. The Limited Liability Company Agreement of Gandi
Special Holdings LLC, like the Texas company, contains the types of things normally contained in a general bylaw of
an Ontario corporation. It contains no provision for indemnities. Following the hearing, the Monitor obtained through
Vinson & Elkins LLP a Delaware Certificate of Formation of Gandi Special Holdings LLC. This document contains no
provision for indemnities. A certificate of the Secretary of State of Delaware confirms that there were no other relevant
documents on file and this was confirmed by Vinson & Elkins LLP.

40      I find that there is no indemnity in favour of the Claimants in the corporate documentation of Gandi Innovations
LLC and Gandi Special Holdings LLC.

41      It is also argued on behalf of the Claimants that the Gandi Group have acknowledged an obligation to indemnify
the Claimants and it is said that this arises from a meeting of the board of Gandi Holdings. It is argued that the Gandi
Group through the Monitor is thus estopped from denying an indemnity for all of the Gandi Group companies. A
document said to be minutes of a meeting of the board of managers of Gandi Holdings held on March 4, 2009 is relied
on. That document contains the following paragraph:

The next item on the agenda was the indemnification of the officers. It was generally agreed that all parties would
follow the Purchase Agreement between Gandi Innovations and TA Resources dated September 12, 2007: Counsel
for TA had previously expressed the opinion that indemnification was not allowed under the purchase agreement.
Counsel for James Gandy, Hary Gandy and Trent Garmoe together with the Corporate Counsel, Matthew Murphy
had previously expressed verbal opinions that the indemnification of the officers was permitted under the Purchase
Agreement. Lydia Garay, as the only member not involved in the dispute between TA and the key holders, voted
to follow the advice of Corporate Counsel, Matthew Murphy. To avoid any misunderstanding, Corporate Counsel
would be requested to express that opinion in writing.

42      I do not see this paragraph in the informal minutes as assisting the Claimants. It is a meeting of the board of
Gandi Holdings. It says that it was generally agreed that all parties would follow the purchase agreement between Gandi
Holdings and TA resources dated September 12, 2007. That purchase agreement provides for an indemnity by only
Gandi Holdings. Assuming that the minutes reflect a desire of some board members to indemnify officers of subsidiary
corporations, and assuming that the Claimants thought they were officers of all of the subsidiary corporations, it is
quite clear from the paragraph that there was a difference of view. The minute states that counsel for TA Associates had
previously expressed the opinion that indemnification was not allowed under the purchase agreement and that counsel
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for the Claimants together with corporate counsel, Matthew Murphy, expressed the opposite opinion. The minute states
that Lydia Garay, the only member not involved in the dispute between TA Associates and the key holders, voted to
follow the advice of Corporate Counsel Terry Murphy and to avoid any misunderstanding, corporate counsel would be
requested to express that opinion in writing.

43      The affidavit of Bruce Johnston on behalf of TA Associates, who attended that meeting of the board of managers
of Gandi Holdings swears that the Claimants voted to place Lydia Garay, a longtime employee and officer of Gandi
Holdings, on the board despite a verbal agreement that he had with the Claimants to leave that board seat vacant and
to work with him to appoint an outside independent board member. He stated Ms. Garay was completely reliant on the
Gandy family for her job security and compensation.

44          Mr. Johnston also states in his affidavit that the indemnification of the Claimants was discussed and that he
and Mr. Taylor took the position that indemnification was not permitted. He said the Claimants took the position that
indemnification was permitted, despite the language of the purchase agreement, and took the position that corporate
counsel for Gandi Holdings had previously given a verbal opinion that indemnification was permitted under the purchase
agreement. After hearing that, and during the meeting, Mr. Johnston sent an e-mail to Mr. Murphy who two minutes
later responded that he had not advised on the question of an indemnity under the purchase agreement. Mr. Johnson
states that he then read that e-mail at the meeting. I accept his evidence on this.

45      Whether or not Ms. Garay was a disinterested or proper member of the board of management of Gandi Holdings,
the minute states that she voted to follow the advice of corporate counsel. At the next board meeting on May 4, 2009,
Ms. Garay said that she had sought the written opinion of corporate counsel but had not received it. To date no opinion
from Mr. Murphy has surfaced. On the face of those minutes from March 4, 2009, there has been no approval of any
indemnities in favour of the Claimants for other corporations. I cannot find on the evidence that there was any agreement
that the Claimants would be indemnified by subsidiary corporations, nor is there any evidence that any subsidiary
corporation ever enacted any documentation of any kind to provide such indemnities. The opposite is the case, as has
been discussed.

46      Finally, the Claimants allege that the Gandi Group has previously acknowledged their liability to indemnify the
Claimants for any damage, award or legal costs incurred by the following actions:

(i) certain Gandi entities made payments of defence costs in connection with the arbitration both pre-and post
the CCAA filing; and

(ii) the Monitor allegedly approved payment of post-filing defence costs.

47      Until the sale of the Gandi Group to Agfa was completed, this CCAA proceeding was a debtor in possession
restructuring with the business and affairs of the Gandi Group being managed by their officers and directors, specifically
Hary Gundy and Trent Garmoe. Payments of legal fees to Langley and Banack Inc., U.S. lawyers for the Gandi Group
and the Claimants, were made by or on authorization of Trent Garmoe.

48      Pursuant to the terms of the Initial Order, the Monitor was required to approve all expenditures over $10,000
before payment was made. The Monitor approved payment of legal fees to counsel for the Gandi Group on the general
understanding that such fees were incurred by the Gandi Group in connection with the Gandi Group's insolvency
proceeding and for general corporate work for the Gandi Group.

49      I accept the statement of the Monitor that it did not knowingly approve the payment of the Claimants' defence
costs in connection with the arbitration.

50      Subsequent to the completion of the sale to Agfa, the Monitor learned that a nominal amount of the legal fees
approved by the Monitor was subsequently allocated to cover the costs of the arbitration. I accept the statement of the
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Monitor that it had no input, knowledge or control over such allocation, and had it been consulted, would have been
opposed to such allocation as it did not involve any member of the Gandi Group.

51      In the circumstances there is no basis for the assertion that the Monitor is somehow estopped by reason of the
payment of legal fees from denying that there are other indemnities in favour of the Claimants.

(e) Are the Claimants claims debt or equity claims?

52      This involves the application of provisions of the CCAA to the claims asserted by TA Associates in the arbitration.

53      Section 6(8) of the CCAA provides:

No compromise or arrangement that provides for the payment of an equity claim is to be sanctioned by the court
unless it provides that all claims that are not equity claims are to be paid in full before the equity claim is to be paid.

54      In s. 2(1) of the CCAA, equity claims are defined as follows:

"equity claim" means a claim that is in respect of an equity interest, including a claim for, among others,

(a) a dividend or similar payment,

(b) a return of capital,

(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);

55      This definition of equity claim came into force on September 18, 2009. Although this provision does not apply to
the Gandi Group's CCAA proceedings which commenced shortly prior to the legislative amendments, courts have noted
that the amendments codified existing case law relating to the treatment of equity claims in insolvency proceedings. In
Nelson Financial Group Ltd., Re (2010), 75 B.L.R. (4th) 302 (Ont. S.C.J. [Commercial List]), Pepall J. stated:

The amendments to the CCAA came into force on September 18, 2009. It is clear that the amendments incorporated
the historical treatment of equity claims. The language of section 2 is clear and broad. Equity claim means a claim
in respect of an equity interest and includes, amongst other things, a claim for rescission of a purchase or sale of an
equity interest. Pursuant to sections 6(8) and 22.1, equity claims are rendered subordinate to those of creditors.

56      If the claims in the arbitration commenced by TA Associates against the Claimants are equity claims, the claims
by the Claimants in the CCAA process for contribution or indemnity in respect of those claims would be equity claims.
The Claimants contend that the claims in the arbitration are not equity claims.

57      The claims in the arbitration by TA Associates against the creditors include claims for various breaches of contract,
fraud, rescission, or in the alternative, recissory damages, negligent misrepresentation, breach of fiduciary duty and
tortious interference with advantageous business relationships and prospective economic advantage.

58      In the arbitration TA Associates seeks to recover the investment that it made in Gandi Holdings, including the US
$25 million debt secured by promissory notes and the US $50 million equity investment made by way of a membership
subscription in Gandi Holdings.

59      The Claimants assert that the claim for US $50 million by TA Associates cannot be an equity claim because it is
based on breaches of contract, torts and equity. I do not see that as being the deciding factor. TA Associates seeks the

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2023792426&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
smoher
Line
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return of its US $50 million equity investment because of various wrongdoings alleged against the Claimants and the
fact that the claim is based on these causes of action does not make it any less a claim in equity. The legal tools that are
used is not the important thing. It is the fact that they are being used to recover an equity investment that is important.

60      In Nelson Financial Group Ltd., Re, supra, at Peppall J. stated that historically, the claims and rights of shareholders
were not treated as provable claims and ranked after creditors of an insolvent corporation in a liquidation. She also
stated:

This treatment also has been held to encompass fraudulent misrepresentation claims advanced by a shareholder
seeking to recover his investment: Re Blue Range Resource Corp. In that case, Romaine J. held that the alleged
loss derived from and was inextricably intertwined with the shareholder interest. Similarly, in the United States, the
Second Circuit Court of Appeal in Re Stirling Homex Corp. concluded that shareholders, including those who had
allegedly been defrauded, were subordinate to the general creditors when the company was insolvent.

61      As the amendments to the CCAA incorporated the historical treatment of equity claims, in my view the claims of
TA Associates in the arbitration to be compensated for the loss of its equity interest of US $50 million is to be treated as
an equity claim and that the claims of the Claimants for indemnity against that claim is also to be treated as an equity
claim in this CCAA proceeding.

Order

62      An order in the form of a declaration shall go in accordance with these reasons.
Order accordingly.

Footnotes

* Additional reasons at Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2011), 2011 CarswellOnt 14401, 2011 ONSC
7465 (Ont. S.C.J. [Commercial List]).
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members would be $30, entitling each
claimant to a distribution of about $4.50
(figures which Barr and Lackowski do not
dispute;  although Cirak argues that some
consumers made repeated purchases of
Twinlabs steroid hormones totaling a few
hundred dollars each).  Presumably, each
claimant would have to show some proof of
purchase, such as the product bottle.6  Be-
cause the Debtor ceased marketing these
products in 2003, many purchasers would
no longer have such proof.  Those who did
might well find the prospect of someday
recovering $4.50 not worth the trouble of
searching for the old bottle or store receipt
and filing a proof of claim.  Claims of class
members would likely be few and small.
The only real beneficiaries of applying
Rule 23 would be the lawyers representing
the class.  Cf. Woodward, 205 B.R. at 376–
77.  The Court has discretion under Rule
9014 to find that the likely total benefit to
class members would not justify the cost to
the estate of defending a class action un-
der Rule 23.

Accordingly, for each and all of the fore-
going reasons, the Court issued its Orders
of July 20, 2005 expunging all remaining
consumer class claims.

,

 

 

In re WORLDCOM, INC., et al.,
Reorganized Debtors.

No. 02 B 13533(AJG).

United States Bankruptcy Court,
S.D. New York.

May 26, 2005.

Background:  Chapter 11 debtors object-
ed to proof of claim filed by investor.

Holdings:  On debtors’ motion for sum-
mary judgment, the Bankruptcy Court,
Adlai S. Hardin, Jr., J., held that:

(1) the section of the Bankruptcy Code
subordinating claims for damages aris-
ing from purchase or sale of securities
applied to the ‘‘colossal’’ fraud alleged-
ly perpetrated by debtors against this
investor as well as to smaller frauds
perpetrated against smaller investors;

(2) the discharge exception for securities
fraud claims applies only to individual
debtors, not to corporate debtors; and

(3) the Code’s subordination provision ap-
plied to investor’s claim, even if its
damages were based on investor hav-
ing retained its stock because of debt-
ors’ failure to disclose the fraud.

Motion granted, objection sustained, and
claim subordinated.

1. Bankruptcy O2969
Section of the Bankruptcy Code su-

bordinating claims for damages arising
from purchase or sale of securities does
not discriminate between great frauds,
which caused major damages to large and
sophisticated investors, and petty swindles

6. Theoretically, the Court could allow claims
on the basis of an affidavit swearing from
memory that the claimant had purchased a
Twinlabs ephedra product.  Sometimes, how-
ever, memory must be presumed unreliable.
The Lackowski action, for example, is limited
to a Twinlabs product called Metabolift,

which was marketed in competition with Me-
tabolife, the most widely distributed ephedra
product made not by Twinlabs but by an
unrelated competitor.  Yet another ephedra
product called Metab–O–Lite was simulta-
neously marketed by a third unrelated compa-
ny.
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involving little companies which caused
small investors to lose small amounts or,
perhaps, their pensions or life savings; in-
stead, the statute applies evenhandedly to
swindles both great and small leading to
claims for rescission or damages by inves-
tors both great and small.  Bankr.Code, 11
U.S.C.A. § 510(b).

2. Bankruptcy O3343.1

Discharge exception for securities
fraud claims is applicable only to individual
debtors and has no application to corpo-
rate debtors.  Bankr.Code, 11 U.S.C.A.
§ 523(a)(19).

3. Bankruptcy O2969

Section of the Bankruptcy Code su-
bordinating claims for damages arising
from purchase or sale of securities applies
on its face and by its plain language to
claims that may be said to arise from a
purchase or sale of securities; Congress
did not provide that subordination of
claims should depend upon any factual
findings or legal analysis based upon the
‘‘nature, scope and extent of reasonable
risk’’ to which any particular purchasers of
stock subscribed, or thought they sub-
scribed, when they purchased their stock.
Bankr.Code, 11 U.S.C.A. § 510(b).

4. Bankruptcy O2969

So long as the nature of the damage
or harm complained of by a shareholder
can be said to result as a consequence of
his having purchased or sold shares of
stock or other securities of the debtor, the
claimant falls within the scope of the sec-
tion of the Bankruptcy Code subordinating
claims for damages arising from purchase
or sale of securities, and it is not up to the
courts to decide that certain types of dam-
age or harm were not contemplated by
Congress or should otherwise not be in-
cluded within the scope of the statute.
Bankr.Code, 11 U.S.C.A. § 510(b).

5. Bankruptcy O2969

From the perspective of the section of
the Bankruptcy Code subordinating claims
for damages arising from purchase or sale
of securities, it makes no difference wheth-
er the stockholder’s loss in the value of his
stock was caused by a pre-purchase fraud
which induced his purchase, or a post-
purchase fraud, embezzlement, looting, or
other corporate misconduct which under-
mined the value of his stock;  in either
case, the stockholder’s loss represented by
diminution in or destruction of the value of
his stock ultimately constitutes a claim for
damages derived from his ownership of
stock and, therefore, ‘‘arising’’ from his
purchase of the stock, whether the stock-
holder retained his stock or sold it.
Bankr.Code, 11 U.S.C.A. § 510(b).

Weil, Gotshal & Manges LLP, by Adam
P. Strochak, New York City, for Reorga-
nized Debtors.

Edwards & Angell LLP, by Selinda A.
Melnik, New York City, for Merck Finck
& Co.

MEMORANDUM OPINION RESOLV-
ING OBJECTION TO CLAIM OF

MERCK FINCK & CO.

ADLAI S. HARDIN, JR., Bankruptcy
Judge.

Before the Court is reorganized debtors’
motion for summary judgment on debtors’
Fourteenth Omnibus Objection to certain
claims.  This opinion grants the motion
and sustains the debtors’ objection to the
claim of Merck Finck & Co. (‘‘Merck’’).

Jurisdiction

This Court has jurisdiction over this
proceeding under 28 U.S.C. §§ 1334(a) and
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157(a) and the standing order of referral to
Bankruptcy Judges signed by Acting Chief
Judge Robert J. Ward on July 10, 1984.
This is a core proceeding under 28 U.S.C.
§ 157(b).

Background

On July 21, 2002 and November 8, 2002,
WorldCom, Inc. and certain of its direct
and indirect subsidiaries (collectively, the
‘‘debtors’’ or ‘‘WorldCom’’) filed petitions
under Chapter 11 of the Bankruptcy Code.
The debtors’ Chapter 11 cases were con-
solidated for procedural purposes and
jointly administered.  On October 31, 2003
the Court confirmed the debtors’ Modified
Second Amended Plan (the ‘‘Plan’’).

Most of the objections contained in the
Fourteenth Omnibus Objection have been
resolved.  The objection dealt with in this
Opinion was argued at a hearing on May
11, 2005.

Discussion

As stated in Merck’s July 14, 2003 Ob-
jection to the debtors’ Fourteenth Omni-
bus Objection:

5. Merck holds in excess of 130,000
shares of WorldCom stock purchased
prior to the disclosures of WorldCom’s
fraudulent acts, accounting manipu-
lations and financial reporting irregular-
ities.  Through the financial reporting,
accounting manipulations, misrepresen-
tations and malfeasance of WorldCom
and its agents, Merck was fraudulently
induced to purchase and retain holdings
in WorldCom, causing Merck damages
of at least $850,000 and potentially in
excess of $6 million, for which claim
Merck timely filed a Proof of Claim
which is the subject of the Debtors’
[Fourteenth Omnibus Objection].1

The Fourteenth Omnibus Objection, as
to Merck, is based on Section 510(b) of the
Bankruptcy Code, 11 U.S.C. § 510(b),
which provides as follows:

(b) For the purpose of distribution un-
der this title, a claim arising from rescis-
sion of a purchase or sale of a security of
the debtor or of an affiliate of the debt-
or, for damages arising from the pur-
chase or sale of such a security, or for
reimbursement or contribution allowed
under section 502 on account of such a
claim, shall be subordinated to all claims
or interests that are senior to or equal
the claim or interest represented by
such security, except that if such securi-
ty is common stock, such claim has the
same priority as common stock.

The debtors assert that the Merck claim
falls squarely within Section 510(b) and
must be subordinated to the priority of
common stock, which receives nothing un-
der the Plan.

[1] Merck argues that ‘‘Merck’s Claim
for damages occasioned by the Debtors’
massive fraud should not be subordinated
pursuant to Bankruptcy Code section
510(b)’’ and that ‘‘section 510(b) simply
should not be applicable’’ because ‘‘World-
Com engaged in a measure of fraudulent
and tortious conduct through which Merck
was harmed that is wholly disproportion-
ate to any conceivably contemplated by the
risk-allocation/risk-purchase theories and
analyses articulated by Professors John J.
Slain and Homer Kripke and others upon
which Congress predicated the Bankrupt-
cy Code’s ‘absolute priority’ rule and the
subordination of securities-related claims
through Bankruptcy Code section 510(b).’’
(Merck’s July 14, 2003 Objection ¶¶ 6, 7 at

1. The damages of ‘‘potentially in excess of $6
million’’ is unexplained in the record before

the Court.
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pp. 3–4, footnotes omitted) Amplifying on
this argument, Merck continues:

19. This is not a situation where the
purchaser of stock in a company under-
took ‘‘normal’’ expected investor risk
and ‘‘lost’’ and now yells foul in an at-
tempt to slip past the absolute priority
rule and gain equanimity [sic] of treat-
ment with general unsecured creditors.
Merck undertook ‘‘normal’’ risk—it did
not undertake risk of fraud of the ‘‘colos-
sal’’ magnitude that WorldCom perpe-
trated, nor did it take the risk that
neither ‘‘big four’’ independent auditors
nor the United States Government
watchdogs would uncover such fraud or
prevent communication to the public of
the resultant massive and destructive
misinformationTTTT

(Id. at 7–8)

The statute, however, does not discrimi-
nate between great frauds like WorldCom,
which caused major damages to large and
sophisticated investors like Merck, and
petty swindles involving little companies
which cause small investors to lose small
amounts (or, perhaps, their pensions or life
savings).  The statute applies evenhanded-
ly to swindles both great and small leading
to claims for rescission or damages by
investors both great and small.  In the
unlikely event that ‘‘colossal’’ frauds ought
to be treated in a manner different from
ordinary frauds, it will be for Congress to
so provide, not the courts.

Merck also relies on the Sarbanes–Oxley
Act, asserting that ‘‘[a]s part of Sarbanes–
Oxley, section 523(a)(19) was added to the
Bankruptcy Code specifically to ‘[a]mend
the Bankruptcy Code to make judgments
and settlements based upon securities law
violation nondischargeable, protecting
victims’ ability to recover their losses’ ’’
(id. at ¶ 10 at 4, quoting from legislative
history, emphasis added by counsel for
Merck).

[2] The simple answer to this conten-
tion is that Section 523(a)(19) is applicable
only to individual debtors.  It has no appli-
cation to corporate debtors such as World-
Com.

Recognizing this, Merck suggests that
‘‘it is arguable that Congress intended that
nondischargeability of securities fraud
claims in bankruptcy apply to both individ-
ual and corporate debtors and that the
Sarbanes–Oxley drafters did not recognize
that the dischargeability provisions of sec-
tion 523(a) apply only in bankruptcy pro-
ceedings respecting individual persons.’’
(Id. ¶ 12 at 5) This appears to pay undue
disrespect to the Sarbanes–Oxley drafters.
But if the drafters were indeed as con-
fused as Merck suggests, it will be for
Congress to change the statute, not this
Court.

In its Objection dated July 23, 2004 to
the debtors’ motion for summary judg-
ment, Merck posits that there are ‘‘issues
of fact’’ precluding summary judgment,
which Merck identifies as follows at page 6
of the 2004 Objection:

(a) The nature, scope and extent of rea-
sonable risk to which purchasers of
stock subscribe when they purchase eq-
uity securities in a public company pred-
icated upon public disclosures prepared
by prominent accountancy firms and
submitted to and disseminated through
the United States Securities and Ex-
change Commission;

(b) The nature, scope and extent of ac-
tual harm to which Merck Finck was
subjected after purchasing the equity
securities of WorldCom;

(c) Whether the nature, scope and ex-
tent of actual harm to which Merck
Finck was subjected after purchasing
the equity securities of WorldCom was
beyond the nature, scope and extent of
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reasonable risk described in paragraph
3(a) hereinabove;  and
(d) The nature and extent of damage
suffered by Merck Finck through the
acts and omissions, defalcations and in-
tent of WorldCom.

[3] The ‘‘nature, scope and extent of
reasonable risk to which purchasers of
stock subscribe’’ (paragraphs (a) and (c))
does not give rise to any triable issue of
fact for two reasons.  First, it is tautologi-
cal to say that the purchaser of stock in a
corporate enterprise ‘‘subscribes’’ to what-
ever good fortune or fatal vicissitudes may
bring to the venture to produce success or
utter failure.  Obviously, the sophisticated
and intelligent persons and firms who in-
vested in WorldCom, Enron, Global Cross-
ing and the whole litany of corporate fias-
cos of recent years never imagined that
their investments would be subjected to
the kinds of risks that brought these and
many other companies into bankruptcy in
recent years.  But the plain fact is that all
of these debacles happened, and when
Merck and other investors purchased their
stock, that is exactly what they ‘‘sub-
scribed’’ to, just like all the other disap-
pointed investors in this or any other era
of capitalism.  The second reason that the
question of investor risk does not give rise
to a triable issue of fact is that nothing in
the statute calls for such an inquiry.  The
statute applies on its face and by its plain
language to claims that may be said to
arise from a purchase or sale of securities.
Congress did not provide in Section 510(b)
that subordination of claims should depend

upon any factual findings or legal analysis
based upon the ‘‘nature, scope and extent
of reasonable risk’’ to which any particular
purchasers of stock subscribed, or thought
they subscribed, when they purchased
their stock.  It is not for the courts to
discriminate among investors based on fac-
tual criteria such as risk which Congress
did not prescribe.

[4, 5] The same may be said with re-
spect to the purported issues of fact relat-
ing to the ‘‘actual harm’’ or the ‘‘damage’’
suffered by Merck (paragraphs (b) and
(d)).  So long as the nature of the damage
or harm complained of by a shareholder
can be said to result as a consequence of
his having purchased or sold shares of
stock or other securities of the debtor, the
claimant falls within the scope of Section
510(b), and it is not up to the courts to
decide that certain types of damage or
harm were not contemplated by Congress
or should otherwise not be included within
the scope of the statute.2  In this case the
harm or damage sustained by Merck is the
total loss in value of its WorldCom stock
and, as such, arises from its purchase of
that stock.  The damage and harm sus-
tained by Merck, whether proximately
caused by fraud in the inducement of its
purchase, or the retention of its ownership,
or misappropriation or other malfeasance
of management, arises from and is based
upon Merck’s purchase and ownership of
WorldCom stock and as such is squarely
within the scope of Section 510(b).

At the oral hearing on May 11, 2005,
counsel for Merck argued for the first time

2. Obviously, owners of securities of a debtor
may also hold a variety of claims against the
debtor not derived from their purchase or
sale of the debtor’s securities.  For example:
(i) a stockholder who is injured by a vehicle
owned and operated by the debtor may have a
tort claim which is quite unrelated to his
ownership of stock;  (ii) a debenture holder
may have a claim against the debtor for

breach of contract to supply widgets which is
entirely independent of his status as a deben-
ture holder;  (iii) a stockholder may have a
claim against the debtor for money loaned to
the corporation which is independent of his
ownership of stock.  But no claim unrelated
to Merck’s ownership of WorldCom stock is
alleged.
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that Merck’s claim for damages against
WorldCom was not based on either a pur-
chase or a sale of WorldCom stock but,
rather, was based upon Merck’s having
retained its WorldCom stock because of
WorldCom’s failure to disclose the colossal
fraud.  Counsel argued that Merck’s claim
for damages arises not ‘‘from the purchase
or sale’’ of the stock but from Merck’s
having been fraudulently induced to retain
the stock instead of selling it before disclo-
sure of the fraud, after which the stock
price plummeted, eventually to zero.3

Since no purchase or sale was involved,
Merck argues, Section 510(b) does not ap-
ply.

The purported distinction between a
stockholder damage claim in respect of the
purchase or sale of a security, on the one
hand, and a damage claim in respect of
retention of the security, on the other, is
entirely illusory and must be rejected as a
matter of law.  Assuming, arguendo (and
contrary to Merck’s July 14, 2003 Objec-
tion at ¶ 5, quoted above), that Merck was
not ‘‘fraudulently induced to purchase’’ its

WorldCom stock, that the colossal fraud
post-dated Merck’s purchase of WorldCom
stock, and that Merck did not sell and still
retains its WorldCom stock, the nature of
the damages suffered by Merck is func-
tionally indistinguishable from the nature
of the damages sustained by the share-
holder who sold his stock or who was
induced by fraud to purchase his stock.
Stated differently, Merck’s claim (if any)
against the corporation arises from the
fact of it having purchased stock, whether
before or after the colossal fraud, and
whether Merck ultimately sold its stock
and thereby realized a loss or retained the
stock until it became valueless, in which
case it suffered exactly the same loss as
that of the stockholder who sold his stock,
differing only in the quantum of the loss
actually sustained.  From the perspective
of Section 510(b), it makes no difference
whether the stockholder’s loss in the value
of his stock was caused by a pre-purchase
fraud which induced his purchase, or a
post-purchase fraud, embezzlement, loot-
ing, or other corporate misconduct which
undermined the value of his stock.  In

3. It is difficult to imagine what kind of a
claim, if any, a WorldCom stockholder such
as Merck might have against WorldCom itself
if the stockholder was not induced to pur-
chase his stock by fraud of the corporate
entity.  Once a security holder has purchased
his security, his investment is at risk of what-
ever may befall the corporation thereafter,
including economic recession or depression,
business reverses due to competition, techno-
logical obsolescence, acts of God or terror-
ism, gross financial or operational misman-
agement, and misappropriation or other
wrongdoing by management.  If a corpora-
tion experiences problems after an investor
buys stock in the corporation, the fact that
management may cause the corporation to
publish statements and reports that hide its
problems (resulting in a fraud-inflated stock
price) does not in and of itself harm the
existing investor—indeed, the investor will
benefit by the fraud if he innocently sells his
stock before public disclosure of the fraud.
The harm to the existing stockholder lies in

the problems themselves, for which the stock-
holder has no claim against the corporation
itself (although the corporation may have
claims against officers, directors or others
who caused the problems, which the stock-
holder may be able to assert derivatively on
behalf of the corporation).  Public disclosure
of the problems cannot help the existing
stockholder to avoid loss due to existing prob-
lems, since the ‘‘efficient market’’ will
promptly cause the market price of the securi-
ty in question to reflect the negative informa-
tion disclosed.  Disclosure to the stockholder
could enable him to avoid loss on his stock
only if he received inside information of the
undisclosed problems and could thereby sell
out at the fraud-inflated price before public
disclosure, in violation of securities laws.
But the issue of whether Merck has any claim
against WorldCom at all is academic in the
context of this contested matter, since the
outcome is the same whatever may be the
nature and validity of Merck’s claim.
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either case, the stockholder’s loss repre-
sented by diminution in or destruction of
the value of his stock ultimately consti-
tutes a claim for damages derived from his
ownership of stock and therefore ‘‘arising’’
from his purchase of the stock, whether
the stockholder retained his stock or sold
it.

Upon the foregoing analysis, Section
510(b) does not appear ambiguous to this
Court in the context of this dispute.  Nev-
ertheless, some courts ‘‘have viewed this
language as ambiguous* and have tended
to adopt a broad meaning of the term
‘arising from.’ ** ’’  COLLIER ON BANK-
RUPTCY ¶ 510.04[1][3] at 510–13–510–14
(15th Ed. Rev.Rel. 87—9/03) (citing * Al-
len v. Geneva Steel Co. (In re Geneva Steel
Co.), 281 F.3d 1173 (10th Cir.2002);  In re
Granite Partners, L.P., 208 B.R. 332, 339
(Bankr.S.D.N.Y.1997) and * * Allen v. Ge-
neva Steel Co. (In re Geneva Steel Co.),
281 F.3d 1173 (10th Cir.2002);  Baroda
Hill Inv., Inc. v. Telegroup, Inc. (In re
Telegroup, Inc.), 281 F.3d 133 (3d Cir.
2002);  Frankum v. Int’l Wireless Commu-
nications Holdings, Inc. (In re Int’l Wire-
less Communications Holdings, Inc.), 279
B.R. 463 (D.Del.2002), aff’g In re Int’l
Wireless Communications Holdings, Inc.,
257 B.R. 739 (Bankr.D.Del.2002);  In re
NAL Fin. Group, Inc., 237 B.R. 225
(Bankr.S.D.Fla.1999)).  In this Court’s
view, the better reasoned decisions have
found that ‘‘retention’’ claims fall within
the ambit of Section 510(b).  See, e.g., In
re Granite Partners, 208 B.R. at 338,
which addressed ‘‘whether a claim that
post-investment fraud induced an investor
to hold on to and not sell his investment is
a claim ‘arising from the purchase or sale’
of a security of the debtor.’’  Although the
court concluded that the phrase ‘‘arising
from the purchase or sale’’ is ambiguous, it
held that both components of the retention
claim, i.e., (1) the continuing concealment
element and (2) the ‘‘charges that the debt-

ors misrepresented their performance
through the use of managers’ marks, and
issued false operating reports which in-
duced the [claimants] to hold on to their
investments,’’ arose from a purchase or
sale of the debtors’ securities within the
meaning of Section 510(b).  Id. at 342.
The Granite Partners court reasoned in
part that:

The charge of continuing concealment
cannot exist independent of the initial
fraudulent sale, i.e., without fraud in the
inducement, there cannot be a wrongful
concealmentTTTT Since the rescission
claims indisputably come within section
510(b), interference with the rescission
claims should not create a new and dif-
ferent claim, of greater priority, that
shares pari passu with the other unse-
cured creditors.

 * * * * * *

[The claimant] charges that the debtors
misrepresented their performance
through the use of managers’ marks,
and issued false operating reports which
induced the [claimant] to hold on to their
investments.  Unlike the continuing con-
cealment claim, the investor need not
assert that he is a defrauded purchaser.
Nevertheless, section 510(b) also subor-
dinates this claim.  First, from the cred-
itors’ point of view, it does not matter
whether the investors initially buy or
subsequently hold on to their invest-
ments as a result of fraud.  In either
case, the enterprise’s balance sheet
looks the same, and the creditors contin-
ue to rely on the equity cushion of the
investment.

Second, a fraudulent retention claim
involves a risk that only the investors
should shoulder.  In essence, the claim
involves the wrongful manipulation of
the information needed to make an in-
vestment decision.  The [claimant’s]
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charge that the debtors’ [sic] wrongfully
deprived them of the opportunity to
profit from their investment (or mini-
mize their losses) by supplying misinfor-
mation which affected their decision to
sell.  Just as the opportunity to sell or
hold belongs exclusively to the investors,
the risk of illegal deprivation of that
opportunity should too.  In this regard,
there is no good reason to distinguish
between allocating the risks of fraud in
the purchase of a security and post-
investment fraud that adversely affects
the ability to sell (or hold) the invest-
ment;  both are investment risks that
the investors have assumed.  Id. at 342.

To the same effect, see In re Geneva Steel
Co., 281 F.3d 1173 in which a claimant
alleged that ‘‘company fraud caused him to
retain his debt securities’’ (id. at 1175) and
in an accompanying letter stated ‘‘that he
had retained his notes, much to his detri-
ment, because company officials remained
silent in the face of growing financial diffi-
culties.’’  Id.  ‘‘Essentially following the
reasoning in Granite Partners, the court
held that post-investment fraud that
causes an investor to hold rather than sell
his securities ‘arises’ from the ‘purchase or
sale’ of those securities.’’  Id. at 1179–
1183.4

To summarize, the debtors’ objection in
the Fourteenth Omnibus Objection to
Merck’s claim for damages based upon the

allegation that it ‘‘was fraudulently induced
to purchase and retain holdings in World-
Com, causing Merck damages of at least
$850,000 TTT’’ is unarguably within the
scope of Section 510(b) of the Bankruptcy
Code. In accordance with that provision,
Merck’s damage claim must be subordinat-
ed.

Debtors’ counsel will submit an appro-
priate order.

,
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4. Neither Limited Partners Committee of Ama-
rex, Inc. v. Official Trade Creditors’ Committee
of Amarex, Inc. (In re Amarex, Inc.), 78 B.R.
605 (W.D.Okla.1987) nor In re Angeles Corp.,
177 B.R. 920 (Bankr.C.D.Cal.1995), aff’d
without op., 199 B.R. 220 (9th Cir. BAP
1996), as relied on by Merck Finck, involved
mere retention claims (i.e., alleged fraud of
management that induced the security holder
to refrain from selling his security) by holders
of securities in the respective debtors.  Ama-
rex involved claims by limited partners not
against the limited partnerships in which they
held securities, but against Amarex, Inc., the

general partner and manager of the limited
partnerships, for damages for alleged mis-
management of the partnerships, breach of
contract, breach of fiduciary duty, negligence
and common law fraud.  Similarly, Angeles
involved tort claims by limited partners
against the debtor Angeles Corp. for harm to
the limited partnerships in which the claim-
ants held securities.  Neither of these cases
addresses the type of claims here involved by
a stockholder of the debtor against the debtor.
Furthermore, the Tenth Circuit in In re Gene-
va Steel, 281 F.3d at 1181–82, has rejected the
holding in Amarex.
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