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In the Matter of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as Amended

In the Matter of the Consolidated Proposal of Kitchener Frame
Limited and Thyssenkrupp Budd Canada, Inc. (Applicants)

Morawetz J.

Judgment: February 3, 2012
Docket: CV-11-9298-00CL

Counsel: Edward A. Sellers, Jeremy E. Dacks for Applicants
Hugh O'Reilly — Non-Union Representative Counsel

L.N. Gottheil — Union Representative Counsel

John Porter for Proposal Trustee, Ernst & Young Inc.

Michael McGraw for CIBC Mellon Trust Company

Deborah McPhail for Financial Services Commission of Ontario

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
VI Proposal
V1.4 Approval by court
VI.4.b Conditions
VI1.4.b.i General principles
Headnote
Bankruptcy and insolvency --- Proposal — Approval by court — Conditions — General principles
Applicants KFL and BC were inactive entities with no operating assets and no material liquid assets — Applicants
had significant and mounting obligations including pension and other non-pension post-employment benefit (OPEB)
obligations to their former employees and surviving spouses of such former employees or others entitled to claim through
such persons — Affiliates of BC provided up to date funding for pension and OPEB obligations, however, given that KFL
and BC had no active operations status quo was unsustainable — KFL and BC brought motion to sanction amended
consolidated proposal — Motion was granted — Proposal was reasonable — Proposal was calculated to benefit general
body of creditors — Proposal was made in good faith — Proposal contained broad release in favour of applicants and
certain third parties — Release of third-parties was permitted — Release covered all affected claims, pension claims,
and existing escrow fund claims — Release did not cover criminal or wilful misconduct with respect to any matters set
out in s. 50(14) of Bankruptcy and Insolvency Act — Unaffected claims were specifically carved out of release — No
creditors or stakeholders objected to scope of release which was fully disclosed in negotiations — There was no express
prohibition in BIA against including third-party releases in proposal — Any provision of BIA which purported to limit
ability of debtor to contract with its creditors had to be clear and explicit — Third-party releases were permissible under
Companies' Creditors Arrangement Act (CCAA) and court should strive, where language of both statutes supported it,
to give both statutes harmonious interpretation — There was no principled basis on which analysis and treatment of
third-party release in BIA proposal proceeding should differ from CCAA proceeding — Released parties contributed
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in tangle and realistic way to proposal — Without inclusion of releases it was unlikely that certain parties would have
supported proposal — Releases benefited applicants and creditors generally — Applicants provided full and adequate
disclosure of releases and their effect.
Table of Authorities
Cases considered by Morawetz J.:
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270 D.L.R. (4th) 744 (Ont. S.C.J. [Commercial List]) — referred to
ATB Financial v. Metcalfe & Mansfield Alternative Investments I Corp. (2008), 2008 ONCA 587, 2008 CarswellOnt
4811, (sub nom. Metcalfe & Mansfield Alternative Investments Il Corp., Re) 240 O.A.C. 245, (sub nom. Metcalfe &
Mansfield Alternative Investments II Corp., Re) 296 D.L.R. (4th) 135, (sub nom. Metcalfe & Mansfield Alternative
Investments II Corp., Re) 92 O.R. (3d) 513, 45 C.B.R. (5th) 163, 47 B.L.R. (4th) 123 (Ont. C.A.) — followed
C.F.G. Construction inc., Re (2010), [2010] R.J.Q. 2360, 2010 CarswellQue 10226, 2010 QCCS 4643 (C.S. Que.) —
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Farrell, Re (2003), 2003 CarswellOnt 1015, 40 C.B.R. (4th) 53 (Ont. S.C.J. [Commercial List]) — referred to
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Mayer, Re (1994), 25 C.B.R. (3d) 113, 1994 CarswellOnt 268 (Ont. Bktcy.) — referred to
Mister C's Ltd., Re (1995), 1995 CarswellOnt 372, 32 C.B.R. (3d) 242 (Ont. Bktcy.) — considered
N.T.W. Management Group Ltd., Re (1994), 29 C.B.R. (3d) 139, 1994 CarswellOnt 325 (Ont. Bktcy.) — referred to
NAV Canada c. Wilmington Trust Co. (2006), 2006 CarswellQue 4890, 2006 CarswellQue 4891, 2006 SCC 24, (sub
nom. Greater Toronto Airports Authority v. International Lease Finance Corp.) 80 O.R. (3d) 558 (note), (sub nom.
Canada 3000 Inc., ( Bankrupt), Re) 349 N.R. 1, (sub nom. Canada 3000 Inc., Re) [2006] 1 S.C.R. 865, 10 P.P.S.A.C.
(3d) 66, 20 C.B.R. (5th) 1, (sub nom. Canada 3000 Inc. ( Bankrupt), Re) 212 O.A.C. 338, (sub nom. Canada 3000
Inc., Re) 269 D.L.R. (4th) 79 (S.C.C.) — referred to
Olympia & York Developments Ltd., Re (1995), 34 C.B.R. (3d) 93, 1995 CarswellOnt 340 (Ont. Gen. Div.
[Commercial List]) — referred to
Olympia & York Developments Ltd., Re (1997),45 C.B.R. (3d) 85, 143 D.L.R. (4th) 536, 1997 CarswellOnt 657 (Ont.
Bktcy.) — referred to
Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 2000 CarswellOnt 4120, 20 C.B.R.
(4th) 160, 50 O.R. (3d) 688, 137 O.A.C. 74 (Ont. C.A.) — referred to
Steeves, Re (2001), 25 C.B.R. (4th) 317, 208 Sask. R. 84, 2001 SKQB 265, 2001 CarswellSask 392 (Sask. Q.B.) —
referred to
Ted Leroy Trucking Ltd., Re (2010), (sub nom. Century Services Inc. v. Canada (A.G.)) [2010] 3 S.C.R. 379, [2010]
G.S.T.C. 186, 12 B.C.L.R. (5th) 1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 (Eng.),
(sub nom. Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (subnom. Leroy ( Ted) Trucking Ltd.,
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Re) 503 W.A.C. 1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, 2010 SCC 60, 2010 CarswellBC
3419, 2010 CarswellBC 3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd., Re) 326 D.L.R. (4th) 577, 72
C.B.R. (5th) 170, [2011] 2 W.W.R. 383 (S.C.C.) — followed

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Pt. IIT — referred to

s. 50(14) — considered
s. 54(2)(d) — considered
s. 59(2) — considered

s. 62(3) — considered

s. 136(1) — referred to
s. 178(2) — referred to
s. 179 — considered

s. 183 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 5.1 [en. 1997, ¢. 12, s. 122] — referred to
Excise Tax Act, R.S.C. 1985, c. E-15
Generally — referred to

MOTION by applicants for court sanction of proposal under Bankruptcy and Insolvency Act which contained third-
party release.

Morawetz J.:

1 At the conclusion of this unopposed motion, the requested relief was granted. Counsel indicated that it would be
helpful if the court could provide reasons in due course, specifically on the issue of a third-party release in the context
of a proposal under Part I1I of the Bankruptcy and Insolvency Act ("BIA").

2 Kitchener Frame Limited ("KFL") and Thyssenkrupp Budd Canada Inc. ("Budd Canada"), and together with
KFL, (the "Applicants"), brought this motion for an order (the "Sanction Order") to sanction the amended consolidated
proposal involving the Applicants dated August 31, 2011 (the "Consolidated Proposal") pursuant to the provisions of
the BIA. Relief was also sought authorizing the Applicants and Ernst & Young Inc., in its capacity as proposal trustee
of each of the Applicants (the "Proposal Trustee") to take all steps necessary to implement the Consolidated Proposal
in accordance with its terms.

3 The Applicants submit that the requested relief is reasonable, that it benefits the general body of the Applicants'
creditors and meets all other statutory requirements. Further, the Applicants submit that the court should also consider
that the voting affected creditors (the "Affected Creditors") unanimously supported the Consolidated Proposal. As such,
the Applicants submit that they have met the test as set out in s. 59(2) of the BI4 with respect to approval of the
Consolidated Proposal.
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4 The motion of the Applicants was supported by the Proposal Trustee. The Proposal Trustee filed its report
recommending approval of the Consolidated Proposal and indicated that the Consolidated Proposal was in the best
interests of the Affected Creditors.

5 KFL and Budd Canada are inactive entities with no operating assets and no material liquid assets (other than
the Escrow Funds). They do have significant and mounting obligations including pension and other non-pension post-
employment benefit ("OPEB") obligations to the Applicants' former employees and certain former employees of Budcan
Holdings Inc. or the surviving spouses of such former employees or others who may be entitled to claim through such
persons in the BIA4 proceedings, including the OPEB creditors.

6  The background facts with respect to this motion are fully set out in the affidavit of Mr. William E. Aziz, sworn
on September 13, 2011.

7 Affiliates of Budd Canada have provided up to date funding to Budd Canada to enable Budd Canada to fund,
on behalf of KFL, such pension and OPEB obligations. However, given that KFL and Budd Canada have no active
operations, the status quo is unsustainable.

8  The Applicants have acknowledged that they are insolvent and, in connection with the BIA4 proposal, proceedings
were commenced on July 4, 2011.

9  OnlJuly 7, 2011, Wilton-Siegel J. granted Procedural Consolidation Orders in respect of KFL and Budd Canada
which authorized the procedural consolidation of the Applicants and permitted them to file a single consolidated
proposal to their creditors.

10 The Orders of Wilton-Siegel J. also appointed separate representative counsel to represent the interests of the
Union and Non-Union OPEB creditors and further authorized the Applicants to continue making payments to Blue
Cross in respect of the OPEB Claims during the BIA proposal proceedings.

11 On August 2, 2011, an order was granted extending the time to file a proposal to August 19, 2011.

12 The parties proceeded to negotiate the terms of the Consolidated Proposal, which meetings involved the Applicants,
the Proposal Trustee, senior members of the CAW, Union Representative Counsel and Non-Union Representative
Counsel.

13 An agreement in principle was reached which essentially provided for the monetization and compromise of
the OPEB claims of the OPEB creditors resulting in a one-time, lump-sum payment to each OPEB creditor term
upon implementation of the Consolidated Proposal. The Consolidated Proposal also provides that the Applicants and
their affiliates will forego any recoveries on account of their secured and unsecured inter-company claims, which total
approximately $120 million. A condition precedent was the payment of sufficient funds to the Pension Fund Trustee
such that when such funds are combined with the value of the assets held in the Pension Plans, the Pension Fund Trustee
will be able to fully annuitize the Applicants' pension obligations and pay the commuted values to those creditors with
pension claims who so elected so as to provide for the satisfaction of the Applicants' pension obligations in full.

14 On August 19, 2011, the Applicants filed the Consolidated Proposal. Subsequent amendments were made on
August 31, 2011 in advance of the creditors' meeting to reflect certain amendments to the proposal.

15 The creditors' meeting was held on September 1, 2011 and, at the meeting, the Consolidated Proposal, as amended,
was accepted by the required majority of creditors. Over 99.9% in number and over 99.8% in dollar value of the Affected
Creditors' Class voted to accept the Consolidated Proposal. The Proposal Trustee noted that all creditors voted in favour
of the Consolidated Proposal, with the exception of one creditor, Canada Revenue Agency (with 0.1% of the number
of votes representing 0.2% of the value of the vote) who attended the meeting but abstained from voting. Therefore, the
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Consolidated Proposal was unanimously approved by the Affected Creditors. The Applicants thus satisfied the required
"double majority" voting threshold required by the B/A.

16 Theissue on the motion was whether the court should sanction the Consolidated Proposal, including the substantive
consolidation and releases contained therein.

17 Pursuant to s. 54(2)(d) of the BIA, a proposal is deemed to be accepted by the creditors if it has achieved the
requisite "double majority" voting threshold at a duly constituted meeting of creditors.

18 The BIA requires the proposal trustee to apply to court to sanction the proposal. At such hearing, s. 59(2) of
the BIA requires that the court refuse to approve the proposal where its terms are not reasonable or not calculated to
benefit the general body of creditors.

19  In order to satisfy s. 59(2) test, the courts have held that the following three-pronged test must be satisfied:
(a) the proposal is reasonable;
(b) the proposal is calculated to benefit the general body of creditors; and
(c) the proposal is made in good faith.

See Mayer, Re (1994), 25 C.B.R. (3d) 113 (Ont. Bktcy.); Steeves, Re (2001), 25 C.B.R. (4th) 317 (Sask. Q.B.); Magnus
One Energy Corp., Re (2009), 53 C.B.R. (5th) 243 (Alta. Q.B.).

20 The first two factors are set out in s. 59(2) of the BI4 while the last factor has been implied by the court as an
exercise of its equitable jurisdiction. The courts have generally taken into account the interests of the debtor, the interests
of the creditors and the interests of the public at large in the integrity of the bankruptcy system. See Farrell, Re (2003),
40 C.B.R. (4th) 53 (Ont. S.C.J. [Commercial List]).

21 The courts have also accorded substantial deference to the majority vote of creditors at a meeting of creditors; see
Lofchik, Re,[1998] O.J. No. 332 (Ont. Bktcy.). Similarly, the courts have also accorded deference to the recommendation
of the proposal trustee. See Magnus One, supra.

22 With respect to the first branch of the test for sanctioning a proposal, the debtor must satisfy the court that
the proposal is reasonable. The court is authorized to only approve proposals which are reasonable and calculated to
benefit the general body of creditors. The court should also consider the payment terms of the proposal and whether the
distributions provided for are adequate to meet the requirements of commercial morality and maintaining the integrity
of the bankruptcy system. For a discussion on this point, see Lofchik, supra, and Farrell , supra.

23 In this case, the Applicants submit that, if the Consolidated Proposal is sanctioned, they would be in a position to
satisfy all other conditions precedent to closing on or prior to the date of the proposal ("Proposal Implementation Date").

24 With respect to the treatment of the Collective Bargaining Agreements, the Applicants and the CAW brought
a joint application before the Ontario Labour Relations Board ("OLRB") on an expedited basis seeking the OLRB's
consent to an early termination of the Collective Bargaining Agreements. Further, the CAW has agreed to abandon its
collective bargaining rights in connection with the Collective Bargaining Agreements.

25 With respect to the terms and conditions of a Senior Secured Loan Agreement between Budd Canada and TK
Finance dated as of December 22, 2010, TK Finance provided a secured creditor facility to the Applicants to fund
certain working capital requirements before and during the BIA proposal proceedings. As a result of the approval of
the Consolidated Proposal at the meeting of creditors, TK Finance agreed to provide additional credit facilities to Budd
Canada such that the Applicants would be in a position to pay all amounts required to be paid by or on behalf of the
Applicants in connection with the Consolidated Proposal.
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26 On the issue as to whether creditors will receive greater recovery under the Consolidated Proposal than they would
receive in the bankruptcy, it is noted that creditors with Pension Claims are unaffected by the Consolidated Proposal. The
Consolidated Proposal provides for the satisfaction of Pension Claims in full as a condition precedent to implementation.

27 With respect to Affected Creditors, the Applicants submit that they will receive far greater recovery from
distributions under the Consolidated Proposal than the Affected Creditors would receive in the event of the bankruptcies
of the Applicants. (See Sanction Affidavit of Mr. Aziz at para. 61.)

28 The Proposal Trustee has stated that the Consolidated Proposal is advantageous to creditors for the reasons
outlined in its Report and, in particular:

(a) the recoveries to creditors with claims in respect of OPEBs are considerably greater under the Amended
Proposal than in a bankruptcy;

(b) payments under the Amended Proposal are expected in a timely manner shortly after the implementation
of the Amended Proposal;

(c) the timing and quantum of distributions pursuant to the Amended Proposal are certain while distributions
under a bankruptcy are dependent on the results of litigation, which cannot be predicted with certainty; and

(d) the Pension Plans (as described in the Proposal Trustee's Report) will be fully funded with funds from the
Pension Escrow (as described in the Proposal Trustee's Report) and, if necessary, additional funding from an
affiliate of the Companies if the funds in the Pension Escrow are not sufficient. In a bankruptcy, the Pension
Plans may not be fully funded.

29  The Applicants take the position that the Consolidated Proposal meets the requirements of commercial morality
and maintains the integrity of the bankruptcy system, in light of the superior coverage to be afforded to the Applicants'
creditors under the Consolidated Proposal than in the event of bankruptcy.

30 The Applicants also submit that substantive consolidation inherent in the proposal will not prejudice any of
the Affected Creditors and is appropriate in the circumstances. Although not expressly contemplated under the BI/A,
the Applicants submit that the court may look to its incidental, ancillary and auxiliary jurisdiction under s. 183 of the
BIA and its equitable jurisdiction to grant an order for substantive consolidation. See Ashley v. Marlow Group Private
Portfolio Management Inc. (2006), 22 C.B.R. (5th) 126 (Ont. S.C.J. [Commercial List]). In deciding whether to grant
substantive consolidation, courts have held that it should not be done at the expense of, or possible prejudice of, any
particular creditor. See Ashley , supra. However, counsel submits that this court should take into account practical
business considerations in applying the BIA. See A. & F. Baillargeon Express Inc., Re (1993), 27 C.B.R. (3d) 36 (C.S.

Que.).

31 In this case, the Applicants submit that substantive consolidation inherent in the Consolidated Proposal is
appropriate in the circumstances due to, among other things, the intertwined nature of the Applicants' assets and
liabilities. Each Applicant had substantially the same creditor base and known liabilities (other than certain Excluded
Claims). In addition, KFL had no cash or cash equivalents and the Applicants are each dependant on the Escrow Funds
and borrowings under the Restated Senior Secured Loan Agreement to fund the same underlying pension and OPEB
obligations and costs relating to the Proposal Proceedings.

32 The Applicants submit that creditors in neither estate will be materially prejudiced by substantive consolidation and
based on the fact that no creditor objected to the substantial consolidation, counsel submits the Consolidated Proposal
ought to be approved.

33 With respect to whether the Consolidated Proposal is calculated to benefit the general body of creditors, TK
Finance would be entitled to priority distributions out of the estate in a bankruptcy scenario. However, the Applicants
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and their affiliates have agreed to forego recoveries under the Consolidated Proposal on account of their secured and
unsecured intercompany claims in the amount of approximately $120 million, thus enhancing the level of recovery for
the Affected Creditors, virtually all of whom are OPEB creditors. It is also noted that TK Finance will be contributing
over $35 million to fund the Consolidated Proposal.

34 On this basis, the Applicants submit that the Consolidated Proposal is calculated to benefit the general body of
creditors.

35  With respect to the requirement of the proposal being made in good faith, the debtor must satisfy the court that it
has provided full disclosure to its creditors of its assets and encumbrances against such assets.

36  In this case, the Applicants and the Proposal Trustee have involved the creditors pursuant to the Representative
Counsel Order, and through negotiations with the Union Representative Counsel and Non-Union Representative
Counsel.

37 There is also evidence that the Applicants have widely disseminated information regarding their BIA proposal
proceedings through the media and through postings on the Proposal Trustee's website. Information packages have also
prepared by the Proposal Trustee for the creditors.

38 Finally, the Proposal Trustee has noted that the Applicants' conduct, both prior to and subsequent to the
commencement of the BIA proposal proceedings, is not subject to censure in any respect and that the Applicants' have
acted in good faith.

39 There is also evidence that the Consolidated Proposal continues requisite statutory terms. The Consolidated
Proposal provides for the payment of preferred claims under s. 136(1) of the BIA.

40 Section 7.1 of the Consolidated Proposal contains a broad release in favour of the Applicants and in favour
of certain third parties (the "Release"). In particular, the Release benefits the Proposal Trustee, Martinrea, the CAW,
Union Representative Counsel, Non-Union Representative Counsel, Blue Cross, the Escrow Agent, the present and
former shareholders and affiliates of the Applicants (including Thyssenkrupp USA, Inc. ("TK USA"), TK Finance,
Thyssenkrupp Canada Inc. ("TK Canada") and Thyssenkrupp Budd Company), as well as their subsidiaries, directors,
officers, members, partners, employees, auditors, financial advisors, legal counsel and agents of any of these parties and
any person liable jointly or derivatively through any or all of the beneficiaries of the of the release (referred to individually
as a "Released Party").

41  The Release covers all Affected Claims, Pension Claims and Escrow Fund Claims existing on or prior to the later
of the Proposal Implementation Date and the date on which actions are taken to implement the Consolidated Proposal.

42 The Release provides that all such claims are released and waived (other than the right to enforce the Applicants'
or Proposal Trustee's obligations under the Consolidated Proposal) to the full extent permitted by applicable law.
However, nothing in the Consolidated Proposal releases or discharges any Released Party for any criminal or other
wilful misconduct or any present or former directors of the Applicants with respect to any matters set out in s. 50(14) of
the BIA. Unaffected Claims are specifically carved out of the Release.

43  The Applicants submit that the Release is both permissible under the BIA4 and appropriately granted in the context
of the BIA proposal proceedings. Further, counsel submits, to the extent that the Release benefits third parties other
than the Applicants, the Release is not prohibited by the BIA and it satisfies the criteria that has been established in
granting third-party releases under the Companies' Creditors Arrangement Act ("CCAA"). Moreover, counsel submits
that the scope of the Release is no broader than necessary to give effect to the purpose of the Consolidated Proposal and
the contributions made by the third parties to the success of the Consolidated Proposal.
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44  No creditors or stakeholders objected to the scope of the Release which was fully disclosed in the negotiations,
including the fact that the inclusion of the third-party releases was required to be part of the Consolidated Proposal.
Counsel advises that the scope of the Release was referred to in the materials sent by the Proposal Trustee to the Affected
Creditors prior to the meeting, specifically discussed at the meeting and adopted by the unanimous vote of the voting
Affected Creditors.

45  Counsel also submits that there is no provision in the BIA that clearly and expressly precludes the Applicants from
including the Release in the Consolidated Proposal as long as the court is satisfied that the Consolidated Proposal is
reasonable and for the general benefit of creditors.

46 In this respect, it seems to me, that the governing statutes should not be technically or stringently interpreted in
the insolvency context but, rather, should be interpreted in a manner that is flexible rather than technical and literal,
in order to deal with the numerous situations and variations which arise from time to time. Further, taking a technical
approach to the interpretation of the B/4 would defeat the purpose of the legislation. See N.T. W. Management Group
Ltd., Re (1994), 29 C.B.R. (3d) 139 (Ont. Bktcy.); Olympia & York Developments Ltd., Re (1995), 34 C.B.R. (3d) 93 (Ont.
Gen. Div. [Commercial List]); Olympia & York Developments Ltd., Re (1997), 45 C.B.R. (3d) 85 (Ont. Bktcy.).

47 Moreover, the statutes which deal with the same subject matter are to be interpreted with the presumption of
harmony, coherence and consistency. See NAV Canada c. Wilmington Trust Co., 2006 SCC 24 (S.C.C.). This principle
militates in favour of adopting an interpretation of the BI/A that is harmonious, to the greatest extent possible, with the
interpretation that has been given to the CCAA.

48 Counsel points out that historically, some case law has taken the position that s. 62(3) of the BIA4 precludes a
proposal from containing a release that benefits third parties. Counsel submits that this result is not supported by a plain
meaning of s. 62(3) and its interaction with other key sections in the B/A.

49  Subsection 62(3) of the BIA reads as follows:

(3) The acceptance of a proposal by a creditor does not release any person who would not be released under this
Act by the discharge of the debtor.

50  Counsel submits that there are two possible interpretations of this subsection:

(a) It prohibits third party releases — in other words, the phrase "does not release any person” is interpreted
to mean "cannot release any person"; or

(b) It simply states that acceptance of a proposal does not automatically release any party other than the debtor
— in other words, the phrase "does not release any person” is interpreted to mean "does not release any person
without more"; it is protective not prohibitive.

51 Tagree with counsel's submission that the latter interpretation of s. 62(3) of the B/4 conforms with the grammatical
and ordinary sense of the words used. If Parliament had intended that only the debtor could be released, s. 62(3) would
have been drafted more simply to say exactly that.

52 Counsel further submits that the narrow interpretation would be a stringent and inflexible interpretation of the
BIA, contrary to accepted wisdom that the BIA should be interpreted in a flexible, purposive manner.

53 The BIA proposal provisions are designed to offer debtors an opportunity to carry out a going concern or value
maximizing restructuring in order to avoid a bankruptcy and related liquidation and that these purposes justify taking a
broad, flexible and purposive approach to the interpretation of the relevant provisions. This interpretation is supported
by Ted Leroy Trucking Ltd., Re, 2010 SCC 60 (S.C.C.).
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54  Further, I agree with counsel's submissions that a more flexible purposive interpretation is in keeping with modern
statutory principles and the need to give purposive interpretation to insolvency legislation must start from the proposition
that there is no express prohibition in the B/A4 against including third-party releases in a proposal. At most, there are
certain limited constraints on the scope of such releases, such asins. 179 of the BIA4, and the provision dealing specifically
with the release of directors.

55 In the absence of an express prohibition against including third-party releases in a proposal, counsel submits that
it must be presumed that such releases are permitted (subject to compliance with any limited express restrictions, such
as in the case of a release of directors). By extension, counsel submits that the court is entitled to approve a proposal
containing a third-party release if the court is able to satisfy itself that the proposal (including the third-party release)
is reasonable and for the general benefit for creditors such that all creditors (including the minority who did not vote in
favour of the proposal) can be required to forego their claims against parties other than the debtors.

56  The Applicants also submit that s. 62(3) of the BI/A can only be properly understood when read together with other
key sections of the BIA, particularly s. 179 which concerns the effect of an order of discharge:

179. An order of discharge does not release a person who at the time of the bankruptcy was a partner or co-trustee
with the bankrupt or was jointly bound or had made a joint contract with the bankrupt, or a person who was surety
or in the nature of a surety for the bankrupt.

57 The order of discharge of a bankrupt has the effect of releasing the bankrupt from all claims provable in bankruptcy
(section 178(2) BIA). In the absence of s. 179, this release could result in the automatic release at law of certain types of
claims that are identified in s. 179. For example, under guarantee law, the discharge of the principal debt results in the
automatic discharge of a guarantor. Similarly, counsel points out the settlement or satisfaction of a debt by one joint
obligor generally results in the automatic release of both joint obligors. Section 179 therefore serves the limited purpose
of altering the result that would incur at law, indicating that the rule that the BIA generally is that there is no automatic
release of third-party guarantors of co-obligors when a bankrupt is discharged.

58 Counsel submits that s. 62(3), which confirms that s. 179 applies to a proposal, was clearly intended to fulfil a
very limited role — namely, to confirm that there is no automatic release of the specific types of co-obligors identified
in s. 179 when a proposal is approved by the creditors and by the court. Counsel submits that it does not go further and
preclude the creditors and the court from approving a proposal which contains the third-party release of the types of co-
obligors set out in s. 179. I am in agreement with these submissions.

59 Specific considerations also apply when releasing directors of a debtor company. The BIA contains specific
limitations on the permissible scope of such releases as set out in s. 50(14). For this reason, there is a specific section
in the BIA4 proposal provisions outlining the principles governing such a release. However, counsel argues, the presence
of the provisions outlining the circumstances in which a proposal can contain a release of claims against the debtor's
directors does not give rise to an inference that the directors are the only third parties that can be released in a proposal.
Rather, the inference is that there are considerations applicable to a release or compromise of claims against directors
that do not apply generally to other third parties. Hence, it is necessary to deal with this particular type of compromise
and release expressly.

60 Iam also in agreement with the alternative submissions made by counsel in this area to the effect that if s. 62(3) of
the BIA operates as a prohibition it refers only to those limitations that are expressly identified in the BIA4, such as in s.
179 of the BIA4 and the specific limitations on the scope of releases that can benefit directors of the debtor.

61 Counsel submits that the Applicants' position regarding the proper interpretation of s. 62(3) of the BIA4 and its
place in the scheme of the BIA is consistent with the generally accepted principle that a proposal under the BIA is a
contract. See ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587 (Ont. C.A.);
Employers' Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd. (1976),[1978] 1 S.C.R. 230 (S.C.C.); and Society of
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Composers, Authors & Music Publishers of Canada v. Armitage (2000), 20 C.B.R. (4th) 160 (Ont. C.A.). Consequently,
counsel submits that parties are entitled to put anything into a proposal that could lawfully be incorporated into any
contract (see Air Canada, Re (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial List])) and that given that the prescribed
majority creditors have the statutory right under the BIA4 to bind a minority, however, this principle is subject to any
limitations that are contained in the express wording of the BIA.

62  On this point, it seems to me, that any provision of the B/A4 which purports to limit the ability of the debtor to
contract with its creditors should be clear and explicit. To hold otherwise would result in severely limiting the debtor's
ability to contract with its creditors, thereby the decreasing the likelihood that a viable proposal could be reached. This
would manifestly defeat the purpose of the proposal provisions of the BI/A.

63  The Applicants further submit that creditors' interests — including the interests of the minority creditors who do
not vote in favour of a proposal containing a third-party release — are sufficiently protected by the overriding ability of a
court to refuse to approve a proposal with an overly broad third-party release, or where the release results in the proposal
failing to demonstrate that it is for the benefit of the general body of creditors. The Applicants submit that the application
of the Metcalfe criteria to the release is a mechanism whereby this court can assure itself that these preconditions to
approve the Consolidated Proposal contained in the Release have been satisfied.

64 The Applicants acknowledge that there are several cases in which courts have held that a BIA4 proposal that includes
a third-party release cannot be approved by the court but submits that these cases are based on a mistaken premise, are
readily distinguishable and do not reflect the modern approach to Canadian insolvency law. Further, they submit that
none of these cases are binding on this court and should not be followed.

65 In Kern Agencies Ltd., (No. 2), Re (1931), 13 C.B.R. 11 (Sask. C.A.), the court refused to approve a proposal
that contained a release of the debtor's directors, officers and employees. Counsel points out that the court's refusal was
based on a provision of the predecessor to the BI4 which specifically provided that a proposal could only be binding
on creditors (as far as relates to any debts due to them from the debtor). The current B/4 does not contain equivalent
general language. This case is clearly distinguishable.

66  In Mister C's Ltd., Re (1995), 32 C.B.R. (3d) 242 (Ont. Bktcy.), the court refused to approve a proposal that had
received creditor approval. The court cited numerous bases for its conclusion that the proposal was not reasonable or
calculated to benefit the general body of creditors, one of which was the release of the principals of the debtor company.
The scope of the release was only one of the issues with the proposal, which had additional significant issues (procedural
irregularities, favourable terms for insiders, and inequitable treatment of creditors generally). I agree with counsel to the
Applicants that this case can be distinguished.

67 Cosmic Adventures Halifax Inc., Re (1999), 13 C.B.R. (4th) 22 (N.S. S.C.) relies on Kern and furthermore the
Applicants submit that the discussion of third-party releases is technically obiter because the proposal was amended on
consent.

68  The fourth case is C.F. G. Construction inc., Re, 2010 CarswellQue 10226 (C.S. Que.) where the Quebec Superior
Court refused to approve a proposal containing a release of two sureties of the debtor. The case was decided on alternate
grounds — either that the BIA did not permit a release of sureties, or in any event, the release could not be justified on
the facts. I agree with the Applicants that this case is distinguishable. The case deals with the release of sureties and does
not stand for any broader proposition.

69 In general, the Applicants' submission on this issue is that the court should apply the decision of the Court of
Appeal for Ontario in Metcalfe, together with the binding principle set out by the Supreme Court in Ted Leroy Trucking,
dictating a more liberal approach to the permissibility of third-party releases in BIA proposals than is taken by the
Quebec court in C.F.G. Construction Inc. 1 agree.
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70 The object of proposals under the BIA4 is to permit the debtor to restructure its business and, where possible,
avoid the social and economic costs of liquidating its assets, which is precisely the same purpose as the CCAA4. Although
there are some differences between the two regimes and the BIA4 can generally be characterized as more "rules based",
the thrust of the case law and the legislative reform has been towards harmonizing aspects of insolvency law common to
the two statutory schemes to the extent possible, encouraging reorganization over liquidation. See Ted Leroy Trucking.

71  Recent case law has indicated that, in appropriate circumstances, third-party releases can be included in a plan of
compromise and arrangement that is approved under the CCAA. See Metcalfe. The CCAA does not contain any express
provisions permitting such third-party releases apart from certain limitations that apply to the compromise of claims
against directors of the debtor company. See CCAA s. 5.1 and Allen-Vanguard Corp., Re, 2011 ONSC 733 (Ont. S.C.J.).

72 Counsel submits that although the mechanisms for dealing with the release of sureties and similar claimants are
somewhat different in the BI4 and CCAA, the differences are not of such significance that the presence of s. 62(3) of the
BIA should be viewed as dictating a different approach to third-party releases generally from the approach that applies
under the CCAA. I agree with this submission.

73  Talso accept that if's. 62(3) of the BIA is interpreted as a prohibition against including the third-party release in the
BIA proposal, the BIA and the CCAA would be in clear disharmony on this point. An interpretation of the B4 which
leads to a result that is different from the CCAA should only be adopted pursuant to clear statutory language which,
in my view, is not present in the B/A4.

74  The most recent and persuasive example of the application of such a harmonious approach to the interpretation
of the BIA and the CCAA can be found in Ted Leroy Trucking.

75  Atissue in Ted Leroy Trucking was how to resolve an apparent conflict between the deemed trust provisions of the
Excise Tax Act and the provisions of the CCAA. The language of the Excise Tax Act created a deemed trust over GST
amounts collected by the debtor that was stated to apply "despite any other Act of Parliament". The CCAA stated that
the deemed trust for GST did not apply under the CCA A, unless the funds otherwise specified the criteria for a "true"
trust. The court was required to determine which federal provision should prevail.

76 By contrast, the same issue did not arise under the BIA, due to the language in the Excise Tax Act specifically
indicating that the continued existence of the deemed trust depended on the terms of the B/A. The BIA contained a similar
provision to the CCAA indicating that the deemed trust for GST amounts would no longer apply in a BI/4 proceeding.

77 Deschamps J., on behalf of six other members of the court, with Fish J. concurring and Abella J. dissenting, held that
the proper interpretation of the statutes was that the CCA A provision should prevail, the deemed trust under the Excise
Tax Act would cease to exist in a CCAA proceeding. In resolving the conflict between the Excise Tax Act and the CCAA,
Deschamps J. noted the strange asymmetry which would arise if the B/4 and CCAA were not in harmony on this issue:

Moreover, a strange asymmetry would arise if the interpretation giving the E74 priority over the CCAA urged by
the Crown is adopted here: the Crown would retain priority over GST claims during CCA A proceedings but not in
bankruptcy. As courts have reflected, this can only encourage statute shopping by secured creditors in cases such
as this one where the debtor's assets cannot satisfy both the secured creditors' and the Crown's claims (Gauntlet,
at para. 21). If creditors' claims were better protected by liquidation under the BIA, creditors' incentives would lie
overwhelmingly with avoiding proceedings under the CCAA and not risking a failed reorganization. Giving a key
player in any insolvency such skewed incentives against reorganizing under the CCAA can only undermine that
statute's remedial objectives and risk inviting the very social ills that it was enacted to avert.

78 It seems to me that these principles indicate that the court should generally strive, where the language of both
statutes can support it, to give both statutes a harmonious interpretation to avoid the ills that can arise from "statute-
shopping". These considerations, counsel submits, militate against adopting a strained reading of s. 62(3) of the BIA as
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a prohibition against third-party releases in a B/A4 proposal. I agree. In my opinion, there is no principled basis on which
the analysis and treatment of a third-party release in a BIA proposal proceeding should differ from a CCAA proceeding.

79  The Applicants submit that it logically follows that the court is entitled to approve the Consolidated Proposal,
including the Release, on the basis that it is reasonable and calculated to benefit the general body of creditors. Further,
in keeping with the principles of harmonious interpretation of the BI4 and the CCAA, the court should satisfy itself
that the Metcalfe criteria, which apply to the approval of a third-party release under the CCAA, has been satisfied in
relation to the Release.

80  In Metcalfe, the Court of Appeal for Ontario held that the requirements that must be satisfied to justify a third-
party release are:

(a) the parties to be released are necessary and essential to the restructuring of the debtor;
(b) the claims to be released are rationally related to the purpose of the Plan (Proposal) and necessary for it;
(c) the Plan (Proposal) cannot succeed without the releases;

(d) the parties who are to have claims against them released are contributing in a tangible and realistic way
to the Plan (Proposal); and

(e) the Plan (Proposal) will benefit not only the debtor companies but creditors generally.

81 These requirements have also been referenced in Canwest Global Communications Corp., Re (2010), 70 C.B.R.
(5th) 1 (Ont. S.C.J. [Commercial List]) and Angiotech Pharmaceuticals Inc., Re (2011), 76 C.B.R. (5th) 210 (B.C. S.C.
[In Chambers]).

82  No single requirement listed above is determinative and the analysis must take into account the facts particular
to each claim.

83 The Applicants submit that the Release satisfies each of the Metcalfe criteria. Firstly, counsel submits that following
the closing of the Asset Purchase Agreement in 2006, Budd Canada had no operating assets or income and relied on inter-
company advances to fund the pension and OPEB requirements to be made by Budd Canada on behalf of KFL pursuant
to the Asset Purchase Agreement. Such funded amounts total approximately $112.7 million in pension payments and
$24.6 million in OPEB payments between the closing of the Asset Purchase Agreement and the Filing Date. In addition,
TK Finance has been providing Budd Canada and KFL with the necessary funding to pay the professional and other
costs associated with the BI4 Proposal Proceedings and will continue to fund such amounts through the Proposal
Implementation Date. Moreover, TK Canada and TK Finance have agreed to forego recoveries under the Consolidated
Proposal on account of their existing secured and unsecured intercompany loans in the amount of approximately $120
million.

84 Counsel submits that the releases provided in respect of the Applicants' affiliates are the quid pro quo for the sacrifices
made by such affiliates to significantly enlarge recoveries for the unsecured creditors of the Applicants, particularly
the OPEB creditors and reflects that the affiliates have provided over $135 million over the last five years in respect
of the pension and OPEB amounts and additional availability of approximately $49 million to allow the Applicants to
discharge their obligations to their former employees and retirees. Without the Releases, counsel submits, the Applicants'
affiliates would have little or no incentive to contribute funds to the Consolidated Proposal and to waive their own rights
against the Applicants.

85  The Release in favour of Martinrea is fully discussed at paragraphs 121-127 of the factum. The Applicants submit
that the third-party releases set out in the Consolidated Proposal are clearly rationally related, necessary and essential
to the Consolidated Proposal and are not overly broad.
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86 Having reviewed the submissions in detail, I am in agreement that the Released Parties are contributing in a tangible
and realistic way to the Consolidated Proposal.

87 I am also satisfied that without the Applicants' commitment to include the Release in the Consolidated Proposal
to protect the Released Parties, it is unlikely that certain of such parties would have been prepared to support the
Consolidated Proposal. The releases provided in respect of the Applicants' affiliates are particularly significant in this
regard, since the sacrifices and monetary contributions of such affiliates are the primary reason that the Applicants
have been able to make the Consolidated Proposal. Further, I am also satisfied that without the Release, the Applicants
would be unable to satisfy the borrowing conditions under the Amended and Restated Senior Secured Loan Agreement
with respect to the Applicants having only certain permitted liabilities after the Proposal Implementation Date. The
alternative for the Applicants is bankruptcy, a scenario in which their affiliates' claims aggregating approximately $120
million would significantly erode recoveries for the unsecured creditors of the Applicants.

88 I am also satisfied that the Releases benefit the Applicants and creditors generally. The primary non-affiliated
Creditors of the Applicants are the OPEB Creditors and Creditors with Pension Claims, together with the CRA. The
Consolidated Proposal, in my view, clearly benefits these Creditors by generating higher recoveries than could be
obtained from the bankruptcies of the Applicants. Moreover, the timing of any such bankruptcy recoveries is uncertain.
As noted by the Proposal Trustee, the amount that the Affected Creditors would receive in the event of the bankruptcies
of the Applicants is uncertain both in terms of quantum and timing, with the Applicants' funding of OPEB Claims
terminating on bankruptcy, but distributions to the OPEB Creditors and other Creditors delayed for at least a year or
two but perhaps much longer.

89 The Applicants and their affiliates also benefit from the Release as an affiliate of the Applicants may become
enabled to use the net operating losses (NOL) following a series of transactions that are expected to occur immediately
following the Proposal Implementation Date.

90 Iam also satisfied that the Applicants have provided full and adequate disclosure of the Releases and their effect.
Full disclosure was made in the proposal term sheet circulated to both Representative Counsel in early August 2011. The
Release was negotiated as part of the Consolidated Proposal and the scope of the Release was disclosed by the Proposal
Trustee in its Report to the creditors on the terms of the Consolidated Proposal, which Report was circulated by the
Proposal Trustee to the Applicants' known creditors in advance of the creditors' meeting.

91 I am satisfied that the Applicants, with the assistance of the Proposal Trustee, took appropriate steps to ensure
that the Affected Creditors were aware of the existence of the release provisions prior to the creditors' meeting.

92  For the foregoing reasons, I have concluded that the Release contained in the Consolidated Proposal meets the
Metcalfe criteria and should be approved.

93 In the result, I am satisfied that the section 59(2) BIA test has been met and that it is appropriate to grant the
Sanction Order in the form of the draft order attached to the Motion Record. An order has been signed to give effect
to the foregoing.

Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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SkyLink Aviation Inc., Re (2013), 2013 ONSC 2519, 2013 CarswellOnt 7670, 3 C.B.R. (6th) 83 (Ont. S.C.J.
[Commercial List]) — referred to

Statutes considered:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to

s. 5.1(2) [en. 1997, c. 12, s. 122] — considered

s. 6(1) — considered

s. 11.02(2) [en. 2005, c. 47, s. 128] — considered

s. 19(2) — considered
MOTION by insolvent companies for approval or plan of arrangement and other relief.
G.B. Morawetz R.S.J.:

1 Cline Mining Corporation, New Elk Coal Company LLC and North Central Energy Company (collectively, the
"Applicants") seek an order (the "Sanction Order"), among other things:

a. sanctioning the Applicants' Amended and Restated Plan of Compromise and Arrangement dated January
20, 2015 (the "Plan") pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended
(the "CCAA"); and

b. extending the stay, as defined in the Initial Order granted December 3, 2014 (the "Initial Order"), to and
including April 1, 2015.

2 Counsel to the Applicants submits that the Recapitalization is the result of significant efforts by the Applicants to
achieve a resolution of their financial challenges and, if implemented, the Recapitalization will maintain the Applicants
as a unified corporate enterprise and result in an improved capital structure that will enable the Applicants to better
withstand prolonged weakness in the global market for metallurgical coal.

3 Counsel submits that the Applicants believe that the Recapitalization achieves the best available outcome for
the Applicants and their stakeholders in the circumstances and achieves results that are not attainable under any other
bankruptcy, sale or debt enforcement scenario.

4  The position of the Applicants is supported by the Monitor, and by Marret, on behalf of the Secured Noteholders.

5 The Plan has the unanimous support from the creditors of the Applicants. The Plan was approved by 100% in number
and 100% in value of creditors voting in each of the Secured Noteholders Class, the Affected Unsecured Creditors Class
and the WARN Act Plaintiffs Class.

6 The background giving rise to (i) the insolvency of the Applicants; (ii) the decision to file under the CCAA,; (iii)
the finding made that the court had the jurisdiction under the CCAA to accept the filing; (iv) the finding of insolvency;
and (v) the basis for granting the Initial Order and the Claims Procedure Order was addressed in Cline Mining Corp.,
Re, 2014 ONSC 6998 (Ont. S.C.J.) and need not be repeated.

7  The Applicants report that counsel to the WARN Act Plaintiffs in the class action proceedings (the "Class Action
Counsel") submitted a class proof of claim on behalf of the 307 WARN Act Plaintiffs in the aggregate amount of U.S. $3.7
million. Class Action Counsel indicated that the WARN Act Plaintiffs were not prepared to vote in favour of the Plan
dated December 3, 2014 (the "Original Plan") without an enhancement of the recovery. The Applicants report that after
further discussions, agreement was reached with Class Action Counsel on the form of a resolution that provides for an
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enhanced recovery for the WARN Act Plaintiffs Class of $210,000 (with $90,000 paid on the Plan implementation date)
as opposed to the recovery offered in the Original Plan of $100,000 payable in eight years from the Plan implementation
date.

8 As a result of reaching this resolution, the Original Plan was amended to reflect the terms of the WARN Act
resolution.

9  The Applicants served the Amended Plan on the Service List on January 20, 2015.

10  The Plan provides for a full and final release and discharge of the Affected Claims and Released Claims, a settlement
of, and consideration for, all Allowed Affected Claims and a recapitalization of the Applicants.

11 Equity claimants will not receive any consideration or distributions under the Plan.
12 The Plan provides for the release of certain parties (the "Released Parties"), including:
(i) the Applicants, the Directors and Officers and employees of contractors of the Applicants; and

(i1) the Monitor, the Indenture Trustee and Marret and their respective legal counsel, the financial and legal
advisors to the Applicants and other parties employed by or associated with the parties listed in sub-paragraph
(ii), in each case in respect of claims that constitute or relate to, inter alia, any Claims, any Directors/Officer
Claims and any claims arising from or connected to the Plan, the Recapitalization, the CCAA Proceedings, the
Chapter 15 Proceedings, the business or affairs of the Applicants or certain other related matter (collectively,
the "Released Claims").

13 The Plan does not release:
(i) the right to enforce the Applicants' obligations under the Plan;

(i1) the Applicants from or in respect of any Unaffected Claim or any Claim that is not permitted to be released
pursuant to section 19(2) of the CCAA; or

(iii) any Director or Officer from any Director/Officer Claim that is not permitted to be released pursuant to
section 5.1(2) of the CCAA.

14 The Plan does not release Insured Claims, provided that any recourse in respect of such claims is limited to proceeds,
if any, of the Applicants' applicable Insurance Policies.

15 The Meetings Order authorized the Applicants to convene a meeting of the Secured Noteholders, a meeting of
Affected Unsecured Creditors and a meeting of WARN Act Plaintiffs to consider and vote on the Plan.

16 The Meetings were held on January 21, 2015. At the Meetings, the resolution to approve the Plan was passed
unanimously in each of the three classes of creditors.

17  None of the persons with Disputed Claims voted at the Meetings, in person or by proxy. Consequently, the results
of the votes taken would not change based on the inclusion or exclusion of the Disputed Claims in the voting results.

18 Pursuant to section 6(1) of the CCAA, the court has the discretion to sanction a plan of compromise or arrangement
where the requisite double-majority of creditors has approved the plan. The effect of the court's approval is to bind the
company and its creditors.

19 The general requirements for court approval of the CCAA Plan are well established:

a. there must be strict compliance with all statutory requirements;
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b. all materials filed and procedures carried out must be examined to determine if anything has been done or
purported to have been done, which is not authorized by the CCAA; and

c. the plan must be fair and reasonable.
(see SkyLink Aviation Inc., Re, 2013 ONSC 2519 (Ont. S.C.J. [Commercial List]))

20  Having reviewed the record and hearing submissions, I am satisfied that the foregoing test for approval has been
met in this case.

21 In arriving at my conclusion that the Plan is fair and reasonable in the circumstances, I have taken into account
the following:

a. the Plan represents a compromise among the Applicants and the Affected Creditors resulting from
discussions among the Applicants and their creditors, with the support of the Monitor;

b. the classification of the Applicants' creditors into three voting classes was previously approved by the court
and the classification was not opposed at any time;

c. the results of the Sale Process indicate that the Secured Noteholders would suffer a significant shortfall and
there would be no residual value for subordinate interests;

d. the Recapitalization provides a limited recovery for unsecured creditors and the WARN Act Plaintiffs;
e. all Affected Creditors that voted on the Plan voted for its approval;

f. the Plan treats Affected Creditors fairly and provides for the same distribution among the creditors within
each of the Secured Noteholders Class, the Affected Unsecured Creditors Class and the WARN Act Plaintiffs
Class;

g. Unaffected Claims, which include, inter alia, government and employee priority claims, claims not permitted
to be compromised pursuant to sections 19(2) and 5.1(2) of the CCAA and prior ranking secured claims, will
not be affected by the Plan;

h. the treatment of Equity Claims under the Plan is consistent with the provisions of the CCAA; and

1. the Plan is supported by the Applicants (Marret, on behalf of the Secured Noteholders), the Monitor and the
creditors who voted in favor of the Plan at the Meetings.

22 The CCAA permits the inclusion of third party releases in a plan of compromise or arrangement where those
releases are reasonably connected to the proposed restructuring (see: 47T B Financial v. Metcalfe & Mansfield Alternative
Investments II Corp., 2008 ONCA 587 (Ont. C.A.) ("ATB Financial"); SkyLink, supra, and Sino-Forest Corp., Re, 2012
ONSC 7050 (Ont. S.C.J. [Commercial List]), leave to appeal denied, 2013 ONCA 456 (Ont. C.A.)).

23 The court has the jurisdiction to sanction a plan containing third party releases where the factual circumstances
indicate that the third party releases are appropriate. In this case, the record establishes that the releases were negotiated
as part of the overall framework of the compromises in the Plan, and these releases facilitate a successful completion of
the Plan and the Recapitalization. The releases cover parties that could have claims of indemnification or contribution
against the Applicants in relation to the Recapitalization, the Plan and other related matters, whose rights against the
Applicants have been discharged in the Plan.

24 I am satisfied that the releases are therefore rationally related to the purpose of the Plan and are necessary for
the successful restructuring of the Applicants.
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Cline Mining Corp., Re, 2015 ONSC 622, 2015 CarswellOnt 3285
2015 ONSC 622, 2015 CarswellOnt 3285, 23 C.B.R. (6th) 194, 252 A.C.W.S. (3d) 8

25  Further, the releases provided for in the Plan were contained in the Original Plan filed with the court on December
3, 2014 and attached to the Meetings Order. Counsel to the Applicants submits that the Applicants are not aware of any
objections to the releases provided for in the Plan.

26 The Applicants also contend that the releases of the released Directors/Officers are appropriate in the circumstances,
given that the released Directors and Officers, in the absence of the Plan releases, could have claims for indemnification
or contribution against the Applicants and the release avoids contingent claims for such indemnification or contribution
against the Applicants. Further, the releases were negotiated as part of the overall framework of compromises in the
Plan. T also note that no Director/Officer Claims were asserted in the Claims Procedure.

27  The Monitor supports the Applicants' request for the sanction of the Plan, including the releases contained therein.
28 I am satisfied that in these circumstances, it is appropriate to grant the releases.

29  The Plan provides for certain alterations to the Cline Articles in order to effectuate certain corporate steps required
to implement the Plan, including the consolidation of shares and the cancellation of fractional interests of the Cline
Common Shares. I am satisfied that these amendments are necessary in order to effect the provisions of the Plan and
that it is appropriate to grant the amendments as part of the approval of the Plan.

30 The Applicants also request an extension of the stay until April 1, 2015. This request is made pursuant to section
11.02(2) of the CCAA. The court must be satisfied that:

(i) circumstances exist that make the order appropriate; and
(i1) the applicant has acted, and is acting in good faith and with due diligence.

31 The record establishes that the Applicants have made substantial progress toward the completion of the
Recapitalization, but further time is required to implement same. I am satisfied that the test pursuant to section 11.02(2)
has been met and it is appropriate to extend the stay until April 1, 2015.

32 Finally, the Monitor requests approval of its activities and conduct to date and also approval of its Pre-Filing
Report, the First Report dated December 16, 2014 and the Second Report together with the activities described therein.
No objection was raised with respect to the Monitor's request, which is granted.

33 For the foregoing reasons, the motion is granted and an order shall issue in the form requested, approving the
Plan and providing certain ancillary relief.
Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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Court File No. CV-16-11281-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE REGIONAL SENIOR ) MONDAY, THE 12™

)

JUSTICE MORAWETZ )

DAY OF SEPTEMBER, 2016

INTHE MATTER OF THE COMPANIES' CREDITORS
;ARR}QINGEMENTACT R.S.C. 1985, ¢. C-36, AS AMENDED

@ND IN THE MATTER OF A PROPOSED PLAN OF
OMPROMISE OR ARRANGEMENT OF GUESTLOGIX INC.
AND GUESTLOGIX IRELAND LIMITED

PLAN SANCTION ORDER

THIS MOTION made by GuestLogix Inc. (“GuestLogix™) for an Order (the “Plan
Sanction Order”), pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-
36, as amended (the “CCAA”), sanctioning the Plan of Compromise and Arrangement dated
July 29, 2016, which is attached as Schedule “A” hereto (and as it may be further amended,
varied or supplemented from time to time in accordance with the terms thereof, the “Plan”), was

heard on September 12, 2016 at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Affidavit of John Gillberry swom September
7, 2016, filed, the eighth report (the “Eighth Report”) and the ninth report (the “Ninth Report™)
of PricewaterhouseCoopers Inc., in its capacity as monitor of GuestLogix (the “Monitor”), filed,
and on hearing the submissions of counsel for each of GuestLogix, the Monitor, the Sponsor, and
such other counsel as were present and wished to be heard, no one else appearing although duly

served as appears from the affidavit of service, filed.

DEFINED TERMS

1. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Plan

Sanction Order shall have the meanings ascribed to such terms in the Plan or the Meeting
o/ arionion Vioen SHa” fave TIe medliigs aseriber T SULh RIS 11 The TAn Of Hie Joeetne
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Order granted by this Court on August 3, 2016 (the “Meeting Order”), as applicable,

and that any capitalized terms not otherwise defined in paragraph 19 of this Plan Sanction

Order shall have the meanings ascribed to them in the Claims Procedure Order.

SERVICE, NOTICE AND MEETING

2. THIS COURT ORDERS that the time for service of the Notice of Motion, the Motion

Record in support of this motion and the Ninth Report be and are hereby abridged and

validated so that the motion is properly returnable today and service upon any interested

party other than those parties served is hereby dispensed with.

3. THIS COURT ORDERS AND DECLARES that the Meeting was duly convened and
held on September 2, 2016 in conformity with the CCAA and the Meeting Order.

SANCTION OF THE PLAN

4. THIS COURT DECLARES that:

(a)

(b)

(©

(d)

the Plan has been approved by the Required Majority of Affected Unsecured
Creditors, as required by the Meeting Order and in conformity with the CCAA;

the activities of GuestLogix have been in compliance with the provisions of the
CCAA and the Orders of this Court granted in these CCAA proceedings (the
“Orders”);

the Court is satisfied that GuestLogix has not done or purported to do anything
that 1s not authorized by the CCAA; and

the Plan and the transactions contemplated thereby are fair and reasonable.

5. THIS COURT ORDERS AND DECLARES that the Plan is hereby sanctioned and

approved pursuant to section 6 of the CCAA.



PLAN IMPLEMENTATION

6.. THIS COURT ORDERS that each of GuestLogix and the Monitor are authorized and
directed to take all steps and actions, and do all things, necessary or appropriate to
implement, the Plan in accordance with its terms and to enter into, execute, deliver,
complete, implement and consummate all of the steps, transactions, distributions,
deliveries, allocations and agreements contemplated by the Plan. All payments and
distributions to be made on behalf of GuestLogix to the Affected Unsecured Creditors
pursuant to the Plan shall be made by the Monitor, and the Monitor shall allocate and
distribute such payments in accordance with the Plan. Neither GuestLogix nor the
Monitor shall incur any liability as a result of acting in accordance with the terms of the

Plan and the Plan Sanction Order.

7. THIS COURT ORDERS AND DECLARES that, on the Plan Implementation Date, the
Plan and all associated steps, compromises, transactions, arrangements, releases and
reorganizations effected thereby shall be deemed to be implemented, binding and
effective in accordance with the provisions of the Plan, and the steps required to
implement the Plan, including, without limitation, the release of all Affected Claims,
Released Director/Officer Claims and Released Claims in accordance with the terms of
the Plan, shall be deemed to occur and to take effect in the sequential order and at the
times contemplated in the Plan, without any further act or formality, beginning at the

Effective Time on the Plan Implementation Date.

8. THIS COURT ORDERS that TSX Trust Company, as Indenture Trustee, shall be and is
hereby authorized to take all steps necessary to facilitate the implementation of the Plan
in accordance with its terms, and such steps are hereby authorized, ratified and approved,

including, without limitation:

(a) the receipt of all amounts distributed from the Unsecured Creditors Distribution
Pool on account of the Proven Distribution Claims of holders of the Debentures

(the "Debentureholder Distribution");
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(b) the conversion of the Debentureholder Distribution into Canadian currency at the

exchange rate available to the Indenture Trustee; and

(c) the delivery of the Debentureholder Distribution, as the same may be converted
into Canadian currency in accordance with (b) above, to the registered holders of
the Debentures, for further distribution to beneficial holders of such Debentures as

of arecord date to be determined by AssetCo in consultation with the Monitor.

THIS COURT ORDERS that the Monitor is hereby authorized and directed to
incorporate a new corporation (“AssetCo”) pursuant to and in accordance with the Plan

and shall hold the share of AssetCo in trust for the Affected Unsecured Creditors.

THIS COURT ORDERS that on the Plan Implementation Date, all Transferred Assets
shall be transferred from GuestLogix to AssetCo together with any and all Encumbrances
in respect of such Transferred Assets and any and all Affected Claims in respect of the
Transferred Assets shall be fully, finally, irrevocably and forever released, waived,
discharged, cancelled and barred on the Plan Implementation Date as against GuestLogix
and the Directors and Officers pursuant to and in accordance with Section 5.3 of the Plan,
provided that any litigation or enforcement process against GuestLogix for a non-
monetary remedy in respect of any such Transferred Assets may be continued against
(and in the name of) AssetCo (and, for greater certainty, not against GuestLogix). The
style of cause of any such litigation or enforcement process in respect of such Transferred
Assets shall be amended such that AssetCo, not GuestLogix, is the party named in the
applicable litigation or enforcement process. GuestLogix, with the consent of the
Monitor, shall be permitted to and shall transfer to AssetCo on or prior to the Plan
Implementation Date an amount sufficient to provide for the costs associated with the

liquidation and dissolution of AssetCo.
THIS COURT ORDERS that, from and after the Plan Implementation Date:
(a) AssetCo is a company to which the CCAA applies;

(b) AssetCo shall be added as an Applicant in these CCAA proceedings and any

reference in any Order of this Court in respect of these CCAA proceedings to an
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“Applicant” or the “Applicants” shall refer to AssetCo, mutatis mutandis, and for
greater certainty, each of the Charges shall constitute a charge on the Property (as

defined in the Initial Order) of AssetCo; and

(¢)  the name “GuestLogix Inc.” shall be deleted from the within title of proceedings

and replaced with the legal name of AssetCo.

THIS COURT ORDERS that the Monitor and the directors of AssetCo shall have no
liability in connection with: (i) the incorporation of AssetCo; (ii) the holding of the share
of AssetCo; (iii) any actions of AssetCo taken pursuant to, or in connection with the
implementation of, the Plan; or (iv) any assignment into bankruptcy by AssetCo pursuant
to the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended.

THIS COURT ORDERS that, pursuant to section 6(2) of the CCAA, the Articles of
GuestLogix shall be amended on the Plan Implementation Date in accordance with the
provisions of, and as required to implement, the Plan. Any fractional Common Shares
held by any holder of Common Shares immediately following the consolidation of the
Common Shares referred to in section 5.5(f) of the Plan shall be cancelled without any
liability, payment or other compensation in respect thereof and all Equity Interests (for
greater certainty, not including any Common Shares that remain issued and outstanding
immediately following the cancellation of fractional interests pursuant to section 5.5(g) of
the Plan) shall be cancelled without any liability, payment or other compensation in

respect thereof.

THIS COURT ORDERS that upon the satisfaction or waiver of the conditions
precedent set out in Article 8 of the Plan in accordance with the terms of the Plan, as
confirmed by the Company Advisors and the Sponsor Advisors in writing, and upon the
Monitor being satisfied that adequate provision has been made for all Restructuring
Costs, the Monitor is authorized and directed to deliver to counsel to GuestLogix and the
Sponsor a certificate substantially in the form attached hereto as Schedule “B” (the
“Monitor’s Certificate”) signed by the Monitor, certifying that the Plan Implementation

Date has occurred and that the Plan is effective in accordance with its terms and the terms
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16.

17.

of the Plan Sanction Order. The Monitor shall file the Monitor’s Certificate with this

Court as soon as practicable following the Plan Implementation Date.

THIS COURT ORDERS that, in accordance with the provisions of the Plan, each of the
Charges shall be terminated, discharged and released on the Plan Implementation Date as
against GuestLogix and all of its current and future assets, undertakings and properties of

every nature and kind whatsoever and wherever situated, including all proceeds thereof.

THIS COURT ORDERS that upon the delivery of the Monitor’s Certificate by the
Monitor pursuant to paragraph 14 of this Plan Sanction Order: (i) this proceeding under
the CCAA shall be and is hereby terminated in respect of GuestLogix and GuestLogix
shall cease to be an Applicant in, or subject to, these CCAA proceedings; and (ii) for
greater certainty, the stay of proceedings set out in paragraphs 15, 16 and 20 of the Initial
Order in favour of GuestLogix and the Directors and Officers, as such stay of
proceedings has been amended and extended in these CCAA proceedings, is hereby

terminated.

THIS COURT ORDERS that sections 95 to 101 of the BIA and any other federal or
provincial law relating to preferences, fraudulent conveyances or transfers at undervalue,
shall not apply to the Plan or to any transactions and distributions implemented pursuant

to the Plan.

EFFECT OF PLAN AND CCAA ORDERS

18.

19.

THIS COURT ORDERS that, from and after the Plan Implementation Date, the Plan
shall inure to the benefit of and be binding upon GuestLogix, the Released Parties, the
Affected Creditors, the Directors and Officers, any Person with a Director/Officer Claim
or a Released Claim, and all other Persons and parties named or referred to in or affected
by the Plan, including, without limitation, their respective heirs, administrators,

executors, legal representatives, successors, and assigns.

THIS COURT ORDERS that, save and except for any Claim that the Applicants, in
consultation with the Monitor, have allowed in these CCAA proceedings, without

limiting the provisions of the Claims Procedure Order, any Person that did not file a
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Proof of Claim or a Notice of Dispute, as applicable, by the Prefiling Claims Bar Date,
the Restructuring Claims Bar Date or such other bar date provided for in the Claims
Procedure Order, as applicable, whether or not such Person received direct notice of the
claims process established by the Claims Procedure Order, shall be and is hereby forever
barred from making any Claim or any Director/Officer Claim and shall not be entitled to
any consideration under the Plan, and such Person’s Claim, as applicable, shall be and is

hereby forever barred and extinguished.

THIS COURT ORDERS AND DECLARES that, subject to the performance by
GuestLogix of its obligations under the Plan and except as provided in the Plan, all
obligations, agreements, contracts or arrangements to which GuestLogix is a party on the
Plan Implementation Date shall be and remain in full force and effect, unamended, as at
the Plan Implementation Date, and no Person, including any party thereto, shall on or
following the Plan Implementation Date, accelerate, terminate, refuse to renew, rescind,
refuse to perform or otherwise disclaim or resiliate its obligations or the interests of
GuestLogix thereunder, or enforce or exercise (or purport to enforce or exercise) any
right or remedy (including any right to receive any change of control, assignment or
similar payment) under or in respect thereof by reason: (i) of any event that occurred
prior to the Plan Implementation Date; (ii) that GuestLogix was insolvent, or that
GuestLogix sought or obtained relief or took steps as part of the Plan or under the CCAA;
(ii1) of any default, event of default or circumstance of non-compliance arising as a result
of the financial condition or insolvency of GuestLogix on or prior to the Plan
Implementation Date or these CCAA proceedings; (iv) of the effect upon GuestLogix of
the completion of any of the transactions approved in these CCAA proceedings or
contemplated by the Plan, including, without limitation, as a result of a change of control
of GuestLogix, or (v) of any compromises, settlements, restructurings, recapitalizations
or reorganizations effected pursuant to the Plan, including, without limitation, the

compromise of the Claim of any Person with respect to a Retained Agreement.



THE MONITOR

21.

22.

23.

THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA and the powers provided to the Monitor herein and in the
Orders and the Plan, shall be and is hereby authorized, directed and empowered to
perform its functions and fulfill its obligations under the Plan to facilitate the

implementation of the Plan.

THIS COURT ORDERS that the Monitor has satisfied all of its obligations up to and
including the date of this Plan Sanction Order, and that: (i) in carrying out the terms of
this Plan Sanction Order and the Plan including the obligations, duties and
responsibilities (if any) described in this Plan Sanction Order, the Monitor shall have all
the protections given to it by the CCAA, the Orders, and as an officer of the Court,
including the stay of proceedings in its favour; (ii) the Monitor shall incur no liability or
obligation as a result of carrying out the provisions of this Plan Sanction Order and/or the
Plan and in performing its duties as Monitor in these CCAA proceedings including the
obligations, duties and responsibilities (if any) described in this Plan Sanction Order, save
and except for any gross negligence or wilful misconduct on its part; (iii) the Monitor
shall be entitled to rely on thé books and records of GuestLogix and any information
provided by GuestLogix without independent investigation; (iv) the Monitor shall not be
liable for any claims or damages resulting from any errors or omissions in such books,
records or information, or with respect to any such information disclosed to or provided
by the Monitor, including with respect to reliance thereon by any Person; and (v) the
distributions delivered by the Monitor pursuant to the Plan are not delivered by the
Monitor in its personal or corporate capacity and are delivered without personal or
corporate liability of the Monitor, and, without limiting the foregoing, the Monitor shall
have no obligations or liability in connection with any withholdings or deductions that
any Person may assert should or should not have been made in connection with such

distributions.

THIS COURT ORDERS that upon the delivery of the Monitor’s Certificate by the
Monitor pursuant to paragraph 14 of this Plan Sanction Order, the Monitor shall be
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discharged and released from its duties in respect of GuestLogix other than those
obligations, duties and responsibilities: (i) necessary or required to give effect to the
terms of the Plan and this Plan Sanction Order, (ii) in relation to the claims procedure and
all matters relating thereto as set out in the Claims Procedure Order, and (iii) in
connection with the completion by the Monitor of all other matters for which it is
responsible in connection with the Plan or pursuant to the Orders of this Court made in

these CCAA proceedings.

BOARD OF DIRECTORS OF GUESTLOGIX

24.

THIS COURT ORDERS AND DECLARES that those persons listed on a certificate to
be filed with the Court by GuestLogix on or prior to the Plan Implementation Date shall
be deemed to be appointed as the board of directors of GuestLogix on the Plan
Implementation Date, provided that such certificate and the Persons listed thereon shall
be subject to the prior written consent of the Sponsor. Concurrently with the appointment
of such glirectors, all directors serving immediately prior to the Plan Implementation Date
shall be deemed to resign (unless they are re-appointed in accordance with this

paragraph).

EFFECT, RECOGNITION AND ASSISTANCE

25.

26.

27.

THIS COURT ORDERS that GuestLogix and the Monitor may apply to this Court for
advice and direction with respect to any matter arising from or under the Plan or this Plan

Sanction Order.

THIS COURT ORDERS that this Plan Sanction Order shall have full force and effect in
all provinces and territories of Canada and abroad as against all Persons and parties

against whom it may otherwise be enforced.

THIS COURT REQUESTS the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada, the United States, or in any other
foreign jurisdiction, to give effect to this Plan Sanction Order and the Plan or to assist
GuestLogix, the Monitor and their respective agents in carrying out the terms of this Plan

Sanction Order and the Plan. All courts, tribunals, regulatory and administrative bodies
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are hereby respectfully requested to make such orders and to provide such assistance to
GuestLogix and to the Monitor, as an officer of this Court, as may be necessary or
desirable to give effect to this Plan Sanction Order and the Plan, to grant representative
status to the Monitor in any foreign proceeding, or to assist GuestLogix or the Monitor

and their respective agents in carrying out the terms of this Plan Sanction Order and the

Plan.

GENERAL

28.

THIS COURT ORDERS that this Plan Sanction Order shall be posted on the Monitor’s

Website at http://www.pwc.com/ca/en/services/insolvency-assignments/guestlogix.html

and is only required to be served upon the parties on the Service List and those parties

who appeared at the hearing of the motion for this Plan Sanction Order.

ENTERED AT / INSCRIT A TORONTO
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PLAN OF COMPROMISE AND ARRANGEMENT

WHEREAS GuestLogix Inc. (the “Company”) is a debtor company under the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA™);

AND WHEREAS the Company obtained protection under the CCAA pursuant to the First
Amended and Restated Initial Order (the “Initial Order”) of the Ontario Superior Court of
Justice (Commercial List) (the “Court”) dated as of February 9, 2016 (the “Filing Date”);

AND WHEREAS the Company files this plan of compromise and arrangement with the Court
pursuant to the CCAA and hereby proposes and presents this plan of compromise and

arrangement to the Unsecured Creditors Class (as defined below) under and pursuant to the
CCAA.

ARTICLE 1
INTERPRETATION

1.1 Definitions
In the Plan, unless otherwise stated or unless the subject matter or context otherwise requires:

“Affected Claim” means any Claim that is not an Unaffected Claim and, for greater certainty
includes any Affected Unsecured Claim and any Equity Claim.

“Agreed Number” means, with respect to the New Common Shares, that number of New
Common Shares to be issued to the Sponsor on the Plan Implementation Date pursuant to the
Plan as agreed to by the Company and the Sponsor.

“Affected Creditor” means any Creditor with an Affected Claim, but only with respect to and to
the extent of such Affected Claim.

“Affected Unsecured Claim” means any Affected Claim against the Company that is not
secured by a valid security interest over assets or property of the Company and is not an Equity
Claim.

“Affected Unsecured Creditor” means any Creditor with an Affected Unsecured Claim against
the Company.

“Applicable Law” means any law, statute, order, decree, judgment, rule, regulation, ordinance
or other pronouncement having the effect of law whether in Canada or any other country, or any
domestic or foreign state, county, province, city or other political subdivision of any
Governmental Entity.

“Articles” means the articles of the Company.

“Articles of Reorganization” means the articles of reorganization of the Company to be filed
pursuant to section 186 of the OBCA in accordance with section 5.5 hereof.
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“Assessments” means Claims of her Majesty the Queen in Right of Canada or of any province,
territory or municipality thereof or any other taxation authority in any Canadian or foreign
jurisdiction, including, without limitation, amounts that have arisen or that may arise under any
notice of assessment, notice of reassessment, notice of appeal, audit, adjustment, investigation,
demand or similar request from any taxation authority and for greater certainty Assessments does
not include any Government Priority Claim.

“AssetCo” means a new corporation to be incorporated pursuant to section 5.2 hereof.

“Business Day” means a day, other than Saturday and Sunday, on which banks are generally
open for business in Toronto, Ontario.

“CCAA” has the meaning ascribed thereto in the recitals.

“CCAA Proceeding” means the proceeding commenced by the Company pursuant to the
CCAA, identified by Court File No.CV-16-11281-00CL.

“Charges” means, collectively, the Administration Charge (as defined in the Initial Order), the
Directors’ Charge, the KERP Charge (as defined in the KERP Approval Order of the Court dated
March 21, 2016), the KEIP Charge (as defined in the KEIP Approval Order of the Court dated
March 21, 2016), and any other charges or security interests in respect of the assets, property or
undertaking of the Company ordered or created by the Court in the CCAA Proceeding.

“Certificate of Amendment” means the certificate of amendment to be issued pursuant to
section 186 of the OBCA in respect of the Articles of Reorganization.

“Claim” means:

(a) any right or claim of any Person against the Company or its assets, property or
undertaking, whether or not asserted, in connection with any indebtedness,
liability or obligation of any kind whatsoever in existence on the Filing Date, and
any interest accrued thereon or costs payable in respect thereof, whether or not
such right or claim is reduced to judgment, liquidated, unliquidated, fixed,

. contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured,
unsecured, perfected, unperfected, present, future, known, unknown, by
guarantee, by surety or otherwise, and whether or not such right is executory or
anticipatory in nature, including any Assessment or CRA Claim and any right or
ability of any Person to advance a claim for contribution or indemnity or
otherwise against the Company with respect to any matter, action, cause or chose
in action, but subject to any counterclaim, set-off or right of compensation in
favour of the Company which may exist, whether existing at present or
commenced in the future, which indebtedness, liability or obligation is based in
whole or in part on facts that existed prior to the Filing Date and any other claims
that would have been claims provable in bankruptcy had the Company become
bankrupt on the Filing Date, including for greater certainty any Equity Claim and
any claim against the Company for indemnification by any Director or Officer in
respect of a Director/Officer Claim (but excluding any such claim for
indemnification that is covered by the Directors’ Charge);



(b)

(¢)
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any right or claim of any Person against the Company in connection with any
indebtedness, liability or obligation of any kind whatsoever owed by the
Company to such Person arising out of (A) the restructuring, disclaimer,
resiliation, termination or breach by the Company on or after the Filing Date of
any contract, lease, agreement (including an employee agreement) or arrangement
whether written or oral, or (B) any other action taken by or omission of the
Company on or after the Filing Date and includes, without limitation, any
Assessment or CRA Claim; and

any right or claim of any Person against one or more of the Directors and/or
Officers howsoever arising, whether or not such right or claim is reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, unsecured, perfected, unperfected,
present, future, known, or unknown, by guarantee, surety or otherwise, and
whether or not such right is executory or anticipatory in nature, including any
Assessment or CRA Claim and any right or ability of any Person to advance a
claim for contribution or indemnity or otherwise with respect to any matter,
action, cause or chose in action, whether existing at present or commenced in the
future, for which any Director or Officer is alleged to be, by statute or otherwise
by law or equity, liable to pay in his or her capacity as a Director or Officer (each
a “Director/Officer Claim”, and collectively, the “Director/Officer Claims™).

“Claims Bar Date” means the Prefiling Claims Bar Date or the Restructuring Claims Bar Date,
as applicable, as defined in the Claims Procedure Order.

“Claims Procedure Order” means the Order by the Court under the CCAA granted April 29,
2016 establishing a claims procedure in respect of the Company, as same may be further
amended, restated or varied from time to time.

“Closing Payments” means the amounts to be paid by the Company pursuant to the Plan or the
Transaction Agreement on or prior to the Plan Implementation Date and includes, without
limitation, any:

(a)
(b)
(c)
(d)

()
®

Claim secured by any of the Charges;
Post-Filing Claims;
Transition Costs;

all amounts in respect of Personnel pursuant to section 4.3(2) of the Transaction
Agreement, to the extent that such amounts do not constitute Affected Claims,
and for greater certainty all obligations to Personnel in respect of termination and
severance pay as at the Closing Time shall constitute Affected Claims;

without duplication, all Employee Priority Claims; and

Government Priority Claims.
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“Common Shares” means the common shares in the capital of the Company designated as
common shares in the Articles of the Company.

“Company Advisors” means Thornton Grout Finnigan LLP, Wildeboer Dellelce LLP and
Canaccord Genuity Corp.

“Consolidation Ratio” means, with respect to the Common Shares, the ratio by which Common
Shares outstanding on the Plan Implementation Date at the relevant time (including, for the
avoidance of doubt, any Common Shares that are Existing Shares and any Common Shares that
are New Common Shares issued pursuant to the Plan) are consolidated pursuant to the Plan, as
agreed by the Company and the Sponsor.

“Court” has the meaning ascribed thereto in the recitals.

“CRA Claim” means any Claim of the Her Majesty the Queen in Right of Canada, the Canada
Revenue Agency or any other Person relating in any manner whatsoever to any failure by the
Company and/or any Director or Officer to (i) comply with the FExcise Tax Act or any
Assessment, or (ii) charge, collect or remit goods and services tax and/or harmonized sales tax in
accordance with the Excise Tax Act or any other Applicable Law with respect to goods and
services tax or harmonized sales tax, including any Claim for interest, penalties, fines, charges,
return of refunds or input tax credit or other amounts of any nature whatsoever and for greater
certainty CRA Claim does not include any Government Priority Claim.

“Creditor” means any Person having a Claim, but only with respect to and to the extent of such
Claim, including the transferee or assignee of a transferred Claim that is recognized as a Person
having a Claim in accordance with the Claims Procedure Order or a trustee, executor, liquidator,
receiver, receiver and manager or other Person acting on behalf of or through such Person.

“Customer Prepayments” has the meaning ascribed to it in the Transaction Agreement.
“Debentureholders” means the holders of the Debentures.

“Debenture Obligations” means all obligations, liabilities, indebtedness of, or Claims against,
the Company under, arising out of or in connection with the Indenture or the Debentures.

“Debentures” means the 7% extendible convertible unsecured subordinated debentures due
December 31, 2019 issued pursuant to the Indenture.

“Director/Officer Claim” has the meaning ascribed thereto within the definition of “Claim”
above.

“Directors” means all current and former directors of the Company, in such capacity, and any
person deemed to be a director or former director of the Company, and “Director” means any
one of them.

“Directors’ Advisors” means Osler, Hoskin & Harcourt LLP.

“Directors’ Charge” has the meaning ascribed to it in the Initial Order.
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“Distribution Date” means the date or dates from time to time set by the Monitor to effect
distributions in respect of the Proven Distribution Claims, which date or dates may be on or after
the Plan Implementation Date.

“Effective Time” means 12:01 a.m. (Toronto Time) on the Plan Implementation Date or such
other time on such date as the Company may determine.

“Employees” means the present and former employees of the Company.
“Employee Priority Claims” means the following Claims of Employees of the Company:

(a) Claims equal to the amounts that such Employees would have been entitled to
receive under paragraph 136(1)(d) of the Bankruptcy and Insolvency Act (Canada)
if the Company had become bankrupt on the Filing Date; and

(b) Claims for wages, salaries, commissions or compensation for services rendered by
such Employees after the Filing Date and on or before the Court sanctions this
Plan together with, in the case of travelling salespersons, disbursements properly
incurred by them in and about the Company’s business during the same period.

“Encumbrance” means any charge, mortgage, lien, pledge, hypothec, security interest or other
encumbrance whether created or arising by agreement, statute or otherwise at law, attaching to
property, interests or rights and shall be construed in the widest possible terms and principles
known under the law applicable to such property, interests or rights and whether or not they
constitute specific or floating charges as those terms are understood under the laws of the
Province of Ontario.

“Equity Claim” means a Claim that meets the definition of “equity claim” in section 2(1) of the
CCAA and includes, without limitation, any Claim relating to the alleged failure of the Company
to comply with revenue recognition or other accounting policies applicable to the Company prior
to the Filing Date, including without limitation any Claim asserted in the class action lawsuit
commenced in the Ontario Superior Court of Justice, bearing court file number CV-16-545118-
00CP, by Morganti Legal or any Proof of Claim filed in respect of such matters.

“Equity Claimants” means any Person with an Equity Claim, but only in such capacity.

“Equity Interests” has the meaning ascribed thereto in section 2(1) of the CCAA and includes
the Existing Shares, any shareholder agreement in respect of the Existing Shares, the Existing
Options and any other interest in or entitlement to shares in the capital of the Company, but, for
greater certainty, does not include the New Common Shares issued on the Plan Implementation
Date in accordance with the Plan.

“Existing Options” means any options, warrants, conversion privileges, puts, calls,
subscriptions, exchangeable securities, restricted share units, share purchase programs or other
rights, entitlements, agreements, arrangements or commitments (pre-emptive, contingent or
otherwise) obligating the Company to issue, acquire or sell shares or units in the capital of the
Company or to purchase any shares, units, securities, options or warrants, or any securities or
obligations of any kind convertible into or exchangeable for shares or units in the capital of the
Company, in each case that are existing or issued and outstanding immediately prior to the
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Effective Time, including any options to acquire shares, units or other equity securities of the
Company issued under the Stock Option Plans, any warrants exercisable for common shares,
units or other equity securities of the Company, any put rights exercisable against the Company
in respect of any shares, units, options, warrants or other securities, and any rights, entitlements
or other claims of any kind to receive any other form of consideration in respect of any prior or
future exercise of any of the foregoing.

“Existing Shareholder” means any Person who holds, is entitled to or has any rights in or to the
Existing Shares or any shares in the authorized capital of the Company immediately prior to the
Effective Time, but only in such capacity, and for greater certainty does not include any Person
that is issued New Common Shares on the Plan Implementation Date.

“Existing Shares” means all shares in the capital of the Company that are issued and
outstanding immediately prior to the Effective Time and, for greater certainty, does not include
any New Common Shares issued on the Plan Implementation Date.

“Filing Date” has the meaning ascribed thereto in the recitals.

“Final Order” means any order, ruling or judgment of the Court, or any other court of
competent jurisdiction, (i) that is in full force and effect; (ii) that has not been reversed, modified
or vacated and is not subject to any stay; and (iii) in respect of which all applicable appeal
periods have expired and any appeals therefrom have been finally disposed of, leaving such
order, ruling or judgment wholly operable.

“Government Priority Claim™ means all Claims of Governmental Entities against the Company
in respect of amounts that are outstanding and that are of a kind that could be subject to a
demand under:

(a) subsection 224(1.2) of the Tax Act;

(b) any provision of the Canada Pension Plan or the Employment Insurance Act that
refers to subsection 224(1.2) of the Tax Act and provides for the collection of a
contribution, as defined in the Canada Pension Plan, an employee’s premium or
employer’s premium, as defined in the Employment Insurance Act, or a premium
under Part VII. I of that Act, and of any related interest, penalties or other
amounts; or

(¢) any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Tax Act, or that refers to that subsection, to the extent that it
provides for the collection of a sum, and of any related interest, penalties or other
amounts, where the sum:

(1) has been withheld or deducted by a person from a payment to another
person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the Tax Act; or

(i)  is of the same nature as a contribution under the Canada Pension Plan if
the province is a “province providing a comprehensive pension plan” as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
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legislation establishes a “provincial pension plan” as defined in that
subsection.

“Governmental Entity” means any government, regulatory authority, governmental department,
agency, commission, bureau, official, minister, Crown corporation, court, board, tribunal or
dispute settlement panel or other law, rule or regulation-making organization or entity: (a) having
or purporting to have jurisdiction on behalf of any nation, province, territory or state or any other
geographic or political subdivision of any of them; or (b) exercising, or entitled or purporting to
exercise, any administrative, executive, judicial, legislative, policy, regulatory or taxing authority
OT pOWer.

“Indenture” means the indenture dated December 22, 2014 between the Company and the
Indenture Trustee in connection with the issuance of the Debentures. '

“Indenture Trustee” means Equity Financial Trust Company, as trustee in respect of the
Debentures under the Indenture.

“Individual Plan Entitlement” means, with respect to each Affected Unsecured Creditor with a
Proven Distribution Claim, its entitlement to receive its respective individual portion of the
Unsecured Creditors Distribution Pool, the quantum of which entitlement shall be calculated as
follows at the relevant time:

(A)  the Proven Distribution Claim of such Affected Unsecured Creditor
divided by

(B)  the total amount of all Proven Distribution Claims and Unresolved Claims of
Affected Unsecured Creditors,

multiplied by
(C)  the amount of the Unsecured Creditors Distribution Pool.
“Initial Order” has the meaning ascribed thereto in the recitals.

“Insurance Policy” means any insurance policy maintained by the Company pursuant to which
the Company or any Director or Officer is insured.

“Insured Claim” means all or that portion of a Claim arising from a cause of action for which
the applicable insurer or a court of competent jurisdiction has confirmed or may hereafter
confirm that the Company or a Director or Officer is insured under an Insurance Policy, to the
extent that such Claim, or portion thereof, is so insured.

“Meeting Date” means the date on which the Meeting is held in accordance with the Meeting
Order.

“Meeting” means the meeting of Affected Unsecured Creditors having Proven Voting Claims or
Unresolved Claims called for the purpose of considering and voting on this Plan in accordance
with the terms of the CCAA and the Meeting Order.
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“Meeting Order” means the Order of the Court pursuant to the CCAA that, among other things,
authorizes the Company to hold the Meeting, as such Order may be amended, restated or varied
from time to time.

“Monitor” means PricewaterhouseCoopers Inc., in its capacity as the Court-appointed monitor
ot the Company in the CCAA Proceeding.

“New Common Shares” means the new Common Shares to be issued pursuant to section 5.3
hereof.

“OBCA” means the Business Corporations Act (Ontario), R.S.0. 1990, c. B.16, as amended.

“Officers” means all current and former officers of the Company, in such capacity, and
“Officer” means any one of them.

“Order” means any order of the Court made in connection with the CCAA Proceeding.

“Person” means any individual, partnership, limited partnership, joint venture, trust, corporation,
unincorporated organization, government or agency or instrumentality thereof, or any other
corporate, executive, legislative, judicial, regulatory or administrative entity howsoever
designated or constituted, including, without limitation, any present or former shareholder,
supplier, customer, employee, agent, client, contractor, lender, lessor, landlord, sub-landlord,
tenant, sub-tenant, licensor, licensee, partner or advisor.

“Personnel” has the meaning ascribed thereto in the Transaction Agreement.

“Plan” means this Plan of Compromise and Arrangement filed by the Company pursuant to the
CCAA, as it may be amended, supplemented or restated from time to time in accordance with the
its terms.

“Plan Implementation Date” means the Business Day on which the Plan becomes effective,
which shall be the Business Day on which the Monitor delivers the certificate pursuant to
section 8.4 hereof stating that the Plan Implementation Date has occurred.

“Post-Filing Claims” means obligations, claims or indebtedness that were incurred by the
Company after the Filing Date but before the Plan Implementation Date.

“Proof of Claim” has the meaning ascribed thereto in the Claims Procedure Order.

“Proven Distribution Claim” means an Affected Unsecured Claim finally determined, settled
or accepted for distribution purposes in accordance with the provisions of the Claims Procedure
Order, the Meeting Order and this Plan, as applicable.

“Proven Voting Claim” means an Affected Unsecured Claim finally determined, settled or
accepted for voting purposes in accordance with the provisions of the Claims Procedure Order,
the Meeting Order and this Plan, as applicable.

“Released Claims” means any and all demands, claims, actions, causes of action, counterclaims,
suits, debts, sums of money, accounts, covenants, damages, judgments, orders, including for
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injunctive relief or specific performance and compliance orders, expenses, executions,
Encumbrances and other recoveries on account of any liability, obligation, demand or cause of
action of whatever nature, including claims for contribution or indemnity, whether known or
unknown, matured or unmatured, direct, indirect or derivative, foreseen or unforeseen, existing
or hereafter arising, based in whole or in part on any act, omission, transaction, duty,
responsibility, indebtedness, liability, obligation, dealing or other occurrence: (i) existing or
taking place on or prior to the Plan Implementation Date that constitute or are in any way
relating to, arising out of or in connection with any Claims, any Director/Officer Claims and any
indemnification obligations with respect thereto, any Equity Claims, the Debentures, the
Indenture, the Debenture Obligations, the Equity Interests, the Stock Option Plans, the New
Common Shares, the Individual Plan Entitlement, the business and affairs of the Company
whenever or however conducted, the administration and/or management of the Company, the
Restructuring, the Plan, the CCAA Proceeding, or any document, instrument, matter or
transaction involving the Company taking place in connection with the Restructuring or the Plan;
or (ii) existing or taking place on or prior to the date on which actions are taken to implement the
Plan and that arise out of those actions taken to implement the Plan,

“Released Director/Officer Claim” means any Director/Officer Claim that is released pursuant
to section 6.1.

“Released Party” and “Released Parties” have the meaning ascribed thereto in section 6.1.

“Required Majority” means with respect to the Unsecured Creditors Class, a majority in
number of Affected Unsecured Creditors with Proven Voting Claims representing at least two
thirds in value of the Proven Voting Claims of Affected Unsecured Creditors, in each case who
are entitled to vote at the Meeting in accordance with the Meeting Order and who are present and
voting in person or by proxy on the resolution approving the Plan at the Meeting.

“Restructuring” means the transactions contemplated by the Plan and the Transaction
Agreement.

“Restructuring Costs” means the administrative costs incurred in connection with the
implementation and completion of the Restructuring, the Plan and the CCAA Proceeding
whether payable prior to, on or after the Plan Implementation Date, including, without limitation,
any amount that is reserved to address the reasonable fees and expenses of the Company
Advisors, the Directors’ Advisors, the Monitor and the Monitor’s counsel following the Plan
Implementation Date.

“Sanction Order” means the Order of the Court sanctioning and approving the Plan.
“Sponsor” means GXI Acquisition Corp.
“Sponsor Advisors” means Goodmans LLP.

“Stock Option Plans” means any options plans, stock-based compensation plans or other
obligations of the Company in respect of shares, options or warrants for equity in the Company,
in each case as such plans or other obligations may be amended, restated or varied from time to
time in accordance with the terms thereof.
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“Tax Act” means the /ncome Tax Act (Canada), as amended.

“Total Proceeds” means the aggregate amount of cash, cash equivalents and marketable
securities held by the Company on the Plan Implementation Date, but excluding all Customer
Prepayments.

“Transaction Agreement’ means the agreement dated as of June 30, 2016 between the
Company and the Sponsor and approved by the Court pursuant to the Transaction Approval and
Vesting Order dated July 13, 2016, as such agreement may be or has been amended or modified
from time to time.

“Transferred Assets” means all right, title and interest of the Company in and to the assets,
property and undertaking listed on Schedule A hereto.

“Transition Costs” means, collectively, the Cure Costs, Assignment Fees and Consent Fees
(each as defined in the Transaction Agreement) payable by the Company on or prior to the Plan
Implementation Date pursuant to the terms of the Transaction Agreement.

“Unaffected Claim” means any:
(g) Claim secured by any of the Charges;
(h) Insured Claim;
(1) Claim in respect of Customer Prepayments;
6)) Post-Filing Claims;
&) Transition Costs;
) Employee Priority Claims;
(m)  Government Priority Claims; and

(n) Claim that is not permitted to be compromised pursuant to section 19(2) or 5.1(2)
.of the CCAA.

“Unaffected Creditor” means a Creditor who has an Unaffected Claim, but only in respect of
and to the extent of such Unaffected Claim.

“Undeliverable Distribution” has the meaning ascribed thereto in section 4.6 hereof.

“Unresolved Claim™ means any Affected Unsecured Claim or any Proof of Claim that is, at the
relevant time, in dispute for voting and/or distribution purposes pursuant to the Claims Procedure
Order.

“Unresolved Claims Reserve” means cash reserved from the Total Proceeds and held in one or
more separate non-interest bearing accounts, in the aggregate amount sufficient to pay each
holder of an Unresolved Claim the lesser of: (a) the amount of cash that such holder would have
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been entitled to receive under this Plan if such Unresolved Claim had been a Proven Distribution
Claim on the Plan Implementation Date; and (b) such amount as the Court may otherwise

determine.

“Unsecured Creditors Class” means a class of Persons consisting of those Affected Unsecured
Creditors having Proven Voting Claims established in accordance with Article 3 hereof.

“Unsecured Creditors Distribution Pool” means, collectively, the Total Proceeds, less:

(a)
(b)

Restructuring Costs as determined by the Monitor; and

without duplication, all amounts required to pay the Closing Payments and to
discharge all Claims with respect thereto.

1.2 Certain Rules of Interpretation

For the purposes of the Plan:

(@)

(b)

(c)
(d

(e)

®

()

any reference in the Plan to a contract, instrument, release, indenture or other
agreement or document being in a particular form or on particular terms and
conditions means that such document shall be substantially in such form or
substantially on such terms and conditions;

any reference in the Plan to an Order or an existing document or exhibit filed or to
be filed means such Order, document or exhibit as it may have been or may be
amended, modified, or supplemented,;

unless otherwise specified, all references to currency are in United States dollars;

the division of the Plan into “articles” and “sections” and the insertion of a table
of contents are for convenience of reference only and do not affect the
construction or interpretation of the Plan, nor are the descriptive headings of
“articles” and “sections” intended as complete or accurate descriptions of the
content thereof;

the use of words in the singular or plural, or with a particular gender, including a
definition, shall not limit the scope or exclude the application of any provision of
the Plan or a schedule hereto to such Person (or Persons) or circumstances as the
context otherwise permits;

the words “includes” and “including” and similar terms of inclusion shall not,
unless expressly modified by the words “only” or “solely”, be construed as terms
of limitation, but rather shall mean “includes but is not limited to” and “including
but not limited to”, so that references to included matters shall be regarded as
illustrative without being either characterizing or exhaustive;

unless otherwise specified, all references to time herein and in any document
issued pursuant hereto mean Eastern Time and any reference to an event
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occurring on a Business Day shall mean prior to 5:00 p.m. (Toronto Time) on
such Business Day;

(h) unless otherwise specified, time periods within or following which any payment is
to be made or act is to be done shall be calculated by excluding the day on which
the period commences and including the day on which the period ends and by
extending the period to the next succeeding Business Day if the last day of the
period is not a Business Day;

(1) unless otherwise provided, any reference to a statute or other enactment of
parliament or a legislature includes all regulations made thereunder, all
amendments to or re-enactments of such statute or regulations in force from time
to time, and, if applicable, any statute or regulation that supplements or
supersedes such statute or regulation; and

G references to a specified “article” or “section” shall, unless something in the
subject matter or context is inconsistent therewith, be construed as references to
that specified article or section of the Plan, whereas the terms “the Plan”,
“hereof’, “herein”, “hereto”, “hereunder” and similar expressions shall be deemed
to refer generally to the Plan and not to any particular “article”, “section” or other
portion of the Plan and include any documents supplemental hereto.

1.3 Successors and Assigns

The Plan shall be binding upon and shall enure to the benefit of the heirs, administrators,
executors, legal personal representatives, successors and assigns of any Person or party directly
or directly named or referred to in or subject to the Plan.

1.4  Governing Law

The Plan shall be governed by and construed in accordance with the laws of the Province of
Ontario and the federal laws of Canada applicable therein. All questions as to the interpretation
of or application of the Plan and all proceedings taken in connection with the Plan and its
provisions shall be subject to the jurisdiction of the Court.

1.5 Schedules

The following are the Schedules to the Plan, which are incorporated by reference into the Plan
and form a part of it:

Schedule A Transferred Assets
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ARTICLE 2
PURPOSE AND EFFECT OF THE PLAN
2.1  Purpose
The purpose of the Plan is:
(a) to implement a recapitalization of the Company;

(b) to provide for a settlement of, and consideration for, all Affected Claims;

(c) to effect a release and discharge of all Affected Claims and other Released
Claims; and

(d) to ensure the continuation of the Company,

in the expectation that the Persons who have an economic interest in the Company will derive a
greater benefit from the implementation of the Plan than they would derive from any other
alternative in respect of the Company.

2.2 Persons Affected

The Plan provides for a full and final release and discharge of the Affected Claims and Released
Claims, a settlement of, and consideration for, all Affected Claims and a recapitalization of the
Company. The Plan will become effective at the Effective Time in accordance with its terms
and in the sequence set forth in section 5.4 and shall be binding on and enure to the benefit of the
Company, the Affected Creditors, the Released Parties and all other Persons directly or indirectly
named or referred to in or subject to Plan.

2.3 Persons Not Affected

The Plan does not affect the Unaffected Creditors, subject to the express provisions hereof
providing for the treatment of Insured Claims. Nothing in the Plan shall affect the Company’s
rights and defences, both legal and equitable, with respect to any Unaffected Claims including all
rights with respect to legal and equitable defences or entitlements to set-offs or recoupments
against such Unaffected Claims.

ARTICLE 3
CLASSIFICATION AND TREATMENT OF CREDITORS AND RELATED MATTERS

3.1 Claims Procedure

The procedure for determining the validity and quantum of the Affected Claims for voting and
distribution purposes under the Plan shall be governed by the Claims Procedure Order, the
Meeting Order, the CCAA, the Plan and any further Order of the Court.
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3.2 Classification of Creditors

In accordance with the Meeting Order, there shall be one class of Creditors for the purpose of
considering and voting on this Plan, being the Unsecured Creditors Class.

Equity Claimants shall not receive any consideration or distributions under this Plan and shall
not be entitled to vote on this Plan at the Meeting.

3.3  Meeting

The Meeting shall be held in accordance with the Meeting Order and any further Order of the
Court. The only Persons entitled to attend and vote at the Meeting are those specified in the
Meeting Order.

(a)

(b)

(©)

@)

(b)

34 Unaffected Claims

Unaffected Claims shall not be compromised, released, discharged, cancelled or
barred by the Plan.

Except to the extent that an Unaffected Claim is satisfied by the payment of a
Closing Payment pursuant to section 5.4(a) hereof, Unaffected Creditors will not
receive any consideration or distributions under the Plan in respect of their
Unaffected Claims. Unaffected Creditors shall not be entitled to vote on the Plan
at the Meeting in respect of their Unaffected Claims.

Notwithstanding anything to the contrary in the Plan, Insured Claims shall not be
compromised, released, discharged, cancelled or barred by the Plan, provided that
from and after the Plan Implementation Date, any Person having an Insured Claim
shall be irrevocably limited to recovery in respect of such Insured Claim solely
from the proceeds of the applicable Insurance Policies, and Persons with any
Insured Claims shall have no right to, and shall not, directly or indirectly, seek
any recoveries from any Person, including the Company, the Directors or Officers
or any other Released Party, other than enforcing such Person's rights to be paid
by the applicable insurer(s) from the proceeds of the applicable Insurance
Policies. This section 3.4(c) may be relied upon and raised or pled by the
Company, a Director, an Officer or any other Released Party in defence or
estoppel of or to enjoin any claim, action or proceeding brought in contravention
of this section. Nothing in the Plan shall prejudice, compromise, release or
otherwise affect any right or defence of any insurer in respect of an Insurance
Policy or any insured in respect of an Insured Claim.

35 Unresolved Claims

Any Affected Unsecured Creditor with an Unresolved Claim shall not be entitled
to receive any distribution hereunder with respect to such Unresolved Claim
unless and until such Claim becomes a Proven Distribution Claim.

An Unresolved Claim shall be resolved in the manner set out in the Claims
Procedure Order. Distributions pursuant to section 4.2 hereof shall be made in
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respect of any Unresolved Claim that is finally determined to be a Proven
Distribution Claim in accordance with the Claims Procedure Order.

(c) On the date that all Unresolved Claims have been finally resolved in accordance
the Claims Procedure Order, the Monitor shall release all remaining cash, if any,
from the Unresolved Claims Reserve and shall distribute such cash to the
Affected Unsecured Creditors with Proven Distribution Claims in accordance
with section 4.2(b) hereof.

3.6 Director/Officer Claims

All Released Director/Officer Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred on the Plan Implementation Date. Any
Director/Officer Claim that is not a Released Director/Officer Claim will not be compromised,
released, discharged, cancelled and barred. For greater certainty, any Claim of a Director or
Officer against the Company for indemnification or contribution in respect of any
Director/Officer Claim (other than any such claim for indemnification that is covered by the
Directors’ Charge) shall be treated for all purposes under the Plan as an Affected Claim that is
compromised, released and discharged pursuant to the Plan.

3.7 Extinguishment of Claims

On the Plan Implementation Date, in accordance with the terms and in the sequence set forth in
section 5.4 and in accordance with the provisions of the Sanction Order, the treatment of
Affected Claims and Released Claims, in each case as set forth herein, shall be final and binding
on the Company, all Affected Creditors and any Person having a Released Claim (and their
respective heirs, executors, administrators, legal personal representatives, successors and
assigns), and all Affected Claims and all Released Claims shall be fully, finally, irrevocably and
forever released, discharged, cancelled and barred, and the Company and the Released Parties
shall thereupon have no further obligation whatsoever in respect of the Affected Claims or the
Released Claims; provided that nothing herein releases the Company or any other Person from
their obligations to make distributions in the manner and to the extent provided for in the Plan
and provided further that such discharge and release of the Company shall be without prejudice
to the right of a Creditor in respect of an Unresolved Claim to prove such Unresolved Claim in
accordance with the Claims Procedure Order so that such Unresolved Claim may become a
Proven Distribution Claim that is entitled to receive consideration under section 4.2 hereof.

3.8 Guarantees and Similar Covenants

No Person who has a Claim under any guarantee, surety, indemnity or similar covenant in
respect of any Claim that is compromised and released under the Plan or who has any right to
claim over in respect of or to be subrogated to the rights of any Person in respect of a Claim that
is compromised under the Plan shall be entitled to any greater rights than the Person whose
Claim is compromised under the Plan.

39 Set-Off

The law of set-off applies to all Claims.
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ARTICLE 4
PROVISIONS REGARDING DISTRIBUTIONS AND PAYMENTS

4.1 Treatment of Creditors

For purposes of this Plan, the Affected Unsecured Creditors shall receive the treatment provided
in this Article 4 and, on the Plan Implementation Date, all Affected Claims will be compromised
in accordance with the terms of this Plan.

4.2 Distributions to Affected Unsecured Creditors

(a) In accordance with the steps and sequence set forth in section 5.4, under the
supervision of the Monitor, each Affected Unsecured Creditor having a Proven
Distribution Claim shall become entitled to its Individual Plan Entitlement on the
Plan Implementation Date without any further steps or actions by the Company,
such Affected Unsecured Creditor or any other Person.

(b) On the applicable Distribution Date, the Monitor shall calculate the amount of the
Unsecured Creditors Distribution Pool and the Individual Plan Entitlement to be
paid to each applicable Affected Unsecured Creditor with a Proven Distribution
Claim. The Monitor shall also calculate the amount of Unsecured Creditors
Distribution Pool that is not to be distributed as a result of Unresolved Claims that
remain outstanding, if any. The Monitor shall then distribute the applicable
amount by way of cheque sent by prepaid ordinary mail, or in such other manner
as the Monitor may determine, to each Affected Unsecured Creditor with a
Proven Distribution Claim. With respect to any portion of the Unsecured
Creditors Distribution Pool that is reserved in respect of Unresolved Claims, the
Monitor shall segregate such amounts and hold such amounts in the Unresolved
Claims Reserve.

4.3 Modifications to Distribution Mechanics

The Company and the Monitor shall be entitled to make such additions and modifications to the
process for making distributions pursuant to the Plan as the Company and the Monitor deem
necessary or desirable in order to achieve the proper distribution and allocation of consideration
to be distributed pursuant to the Plan, and such additions or modifications shall not require an
amendment to the Plan or any further Order of the Court, provided that any addition or
modification to the process for making distributions pursuant to the Plan that affects the rights or
interests of the Sponsor shall require the prior consent of the Sponsor.

4.4 Cancellations of Certificates and Notes

Following completion of the steps in the sequence set forth in section 5.4, all Debentures, notes,
certificates, invoices and other instruments evidencing Affected Claims, Debenture Obligations
or Equity Interests will not entitle any holder thereof to any compensation or participation other
than as expressly provided for in the Plan and will be cancelled and will be null and void.
Notwithstanding the foregoing, if and to the extent the Indenture Trustee is required to transfer
consideration issued pursuant to this Plan to the Debentureholders, then the Indenture shall
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remain in effect solely for the purpose of and to the extent necessary to: (i) allow the Indenture
Trustee to make such distributions to the Debentureholders on the initial Distribution Date and
each subsequent Distribution Date (if applicable); and (ii) maintain all of the protections the
Indenture Trustee enjoys pursuant to the Indenture, including its lien rights with respect to any
distributions under the Plan, until all distributions are made to the Debentureholders hereunder.
For greater certainty, any and all obligations of the Company under and with respect to the
Debentures and the Indenture, including the Debenture Obligations, shall be extinguished on the
Plan Implementation Date and shall not continue beyond the Plan Implementation Date.

4.5 Currency

Unless specifically provided for in the Plan, all monetary amounts referred to in the Plan shall be
denominated in United States dollars and, for the purposes of distributions under the Plan,
Claims shall be denominated in United States dollars and all payments and distributions provided
for in the Plan shall be made in United States dollars. Any Claims denominated in a foreign
currency shall be converted to United States dollars at the Bank of Canada noon exchange rate in
effect at the Filing Date.

4.6 Treatment of Undeliverable Distributions

If any Affected Unsecured Creditor’s distribution under this Article 4 is returned as
undeliverable or remains uncashed six months after mailing (an “Undeliverable Distribution”),
no further distributions to such Creditor shall be made unless and until the Company or the
Monitor is notified by such Affected Unsecured Creditor of such Affected Unsecured Creditor’s
current address, at which time all such distributions shall be made to such Affected Unsecured
Creditor. All claims for Undeliverable Distributions must be made on or before the date that is
six months following the final Distribution Date, after which date any entitlement with respect to
such Undeliverable Distribution shall be forever discharged and forever barred, without any
compensation therefor, notwithstanding any federal, state or provincial laws to the contrary. At
such time, any Undeliverable Distributions shall be aggregated and if the aggregate of such
Undeliverable Distributions is: (i) equal to or greater than $50,000, (x) such Undeliverable
Distributions shall be paid to the Affected Unsecured Creditors with Proven Distribution Claims
on a pro rata basis, provided that the Monitor shall not be required to make a distribution to an
Affected Unsecured Creditor where such distribution would be less than $50 and (y) any amount
remaining after the distribution described in the previous clause (x) shall be returned to the
Company; or (ii) less than $50,000, all such Undeliverable Distributions shall be returned to the
Company. Nothing contained in the Plan shall require the Company or the Monitor to attempt to
locate any Person to whom a distribution is payable. No interest is payable in respect of an
Undeliverable Distribution. Unless otherwise expressly agreed by the Monitor and the Company
in writing, any distribution under the Plan on account of the Debentures shall be deemed made
when delivered to the Indenture Trustee.

4.7  Recourse for Restructuring Costs and Closing Payments

In the event that any Restructuring Costs or Closing Payments arise or are payable following the
Plan Implementation Date and sufficient funds to satisfy such amounts have not been specifically
reserved pursuant to the terms of this Plan, such amounts shall be payable solely from the
Unsecured Creditors Distribution Pool. For greater certainty, there shall be no recourse against
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the Company for any Restructuring Costs or Closing Payments from and after the Effective Time
and no Person shall have any claim, right or interest against the Company or its property, assets
or undertaking from and after the Effective Time with respect to Restructuring Costs or Closing
Payments.

4.8 Calculations

All amounts of consideration to be received hereunder will be calculated to the nearest cent
($0.01). All calculations and determinations made by the Monitor and/or the Company and
agreed to by the Monitor for the purposes of the Plan, including, without limitation, the
allocation of consideration, shall be conclusive, final and binding upon the Affected Creditors
and the Company.

4.9  Taxes in respect of Distributions

Notwithstanding any other provision of this Plan, each Affected Unsecured Creditor that is to
receive a distribution pursuant to this Plan will have sole and exclusive responsibility for the
satisfaction and payment of any tax obligation imposed by any Governmental Authority
(including income and other tax obligations) on account of such distribution.

To the extent that amounts are withheld or deducted from any distributions, payments or
disbursements and paid over to the applicable taxing authority in accordance with Applicable
Law, such withheld or deducted amounts shall be treated for all purposes of this Plan as having
been paid to such Affected Unsecured Creditor. No gross-up or other adjustment will be made to
any distributions to Affected Unsecured Creditors under this Plan on account of any amounts so
deducted or withheld from any distribution.

ARTICLE 5
RESTRUCTURING

5.1 Corporate Actions

The adoption, execution, delivery, implementation and consummation of all matters
contemplated under the Plan involving corporate actions of the Company will occur and be
effective as of the Plan Implementation Date, and shall be deemed to be authorized and approved
under the Plan and by the Court, where applicable, as part of the Sanction Order, in all respects
and for all purposes without any requirement of further action by shareholders, directors or
officers of the Company. All necessary approvals to take actions shall be deemed to have been
obtained from the directors, officers or shareholders of the Company, as applicable, including the
deemed passing by any class of shareholders of any resolution or special resolution and any
shareholders’ agreement or agreement between a shareholder and another Person limiting in any
way the right to vote shares held by such shareholder or shareholders with respect to any of the
steps contemplated by the Plan shall be deemed to have no force or effect.

5.1 AssetCo

AssetCo shall be incorporated prior to the Plan Implementation Date and shall not be an affiliate
of the Company. At the time that AssetCo is incorporated, AssetCo shall issue one common
share to a shareholder that is not an affiliate of the Company prior to the Plan Implementation
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Date, as the sole shareholder of AssetCo. The Company shall have no liability whatsoever for
any liability or obligation of AssetCo.

(a)

(b)

5.2 Transfer of Transferred Assets to AssetCo

On the Plan Implementation Date, immediately prior to the initiation of the
sequence of steps and transactions referred to in section 5.4 hereof, all Transferred
Assets shall be transferred to AssetCo together with (and, for greater certainty, not
free and clear of) any and all Encumbrances in respect of such Transferred Assets.
Any and all Affected Claims in respect of the Transferred Assets shall be fully,
finally, irrevocably and forever released, waived, discharged, cancelled and
barred on the Plan Implementation Date as against the Company, the Directors
and the Officers, provided that any litigation or enforcement process against the
Company for a non-monetary remedy in respect of any such Transferred Assets
may be continued against (and in the name of) AssetCo (and, for greater certainty,
not against the Company). The style of cause of any such litigation or
enforcement process in respect of such Transferred Assets shall be amended such
that AssetCo, not the Company, is the party named in the applicable litigation or
enforcement process.

The Company, with the consent of the Monitor, shall be permitted to transfer to
AssetCo prior to the Plan Implementation Date an amount sufficient to provide
for the costs associated with the liquidation and dissolution of AssetCo.

3.3 New Common Shares

On the Plan Implementation Date, in the sequence set forth in section 5.4 and under the
supervision of the Monitor, the Company shall issue the Agreed Number of New Common
Shares to the Sponsor in exchange for the payment by the Sponsor of the Subscription Price (as
defined in the Transaction Agreement) pursuant to the terms of the Transaction Agreement.

5.4  Sequence of Plan Implementation Date Transactions

The following steps, compromises and releases to be effected in the implementation of the Plan
shall occur, and be deemed to have occurred, in the following order in five minute increments
(unless otherwise noted), without any further act or formality on the Plan Implementation Date
beginning at the Effective Time:

(2)
(b)

©
(d)

the Company shall pay, or cause to be paid, all Closing Payments;

all Existing Options shall be cancelled and terminated without any liability,
payment or other compensation in respect thereof;

the Stock Option Plans shall be terminated;

each Aftected Unsecured Creditor with a Proven Distribution Claim shall become
entitled to its Individual Plan Entitlement (as it may be adjusted based on the final
determination of Unresolved Claims in the manner set forth herein) in full
consideration for the irrevocable, final and full compromise, satisfaction and
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®

(8)

(h)

@

Q)
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release of such Affected Unsecured Creditor’s Affected Unsecured Claim, and
each such Affected Unsecured Creditor shall be entitled to receive a distribution
from the Unsecured Creditors Distribution Pool for its Individual Plan Entitlement
in accordance with this Plan on the Distribution Date;

upon receipt by the Monitor of the Closing Cash Payment (as defined in the
Transaction Agreement), the Company shall issue to the Sponsor the Agreed
Number of New Common Shares;

the Articles shall be altered to, among other things, (i) consolidate the issued and
outstanding Common Shares (including, for the avoidance of doubt, Common
Shares that are Existing Shares and New Common Shares issued pursuant to
section 5.4(e)) on the basis of the Consolidation Ratio; and (ii) provide for such
additional changes to the rights and conditions attached to the Common Shares as
may be agreed to by the Company and the Sponsor;

any fractional Common Shares held by any holder of Common Shares
immediately following the consolidation of the Common Shares referred to in
section 5.4(f) shall be cancelled without any liability, payment or other
compensation in respect thereof, and the Articles shall be altered as necessary to
achieve such cancellation;

all Equity Interests (for greater certainty, not including any New Common Shares
that remain issued and outstanding immediately following the cancellation of
fractional interests in section 5.4(g)) shall be cancelled and extinguished without
any liability, payment or other compensation in respect thereof and all Equity
Claims shall be fully, finally, irrevocably and forever compromised, released,
discharged, cancelled and barred without any liability, payment or other
compensation in respect thereof;

subject only to section 4.4 hereof, the Debentures, the Indenture and all Debenture
Obligations shall be deemed to be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred; ‘

all Affected Claims remaining after the step referred to in section 5.4(i) shall be
fully, finally, irrevocably and forever compromised, released, discharged
cancelled and barred without any liability, payment or other compensation in
respect thereof;

any right of indemnity or contribution of a Director, Officer or Employee against
the Company of any nature whatsoever (whether pursuant to a written contract or
agreement or otherwise, and whether present or future or known or unknown)
shall be fully, finally, irrevocably and forever terminated, extinguished,
compromised, released, discharged, cancelled and barred without any liability,
payment or other compensation in respect thereof and each Director, Officer or
Employee shall be permanently barred, estopped, stayed and enjoined, on and
after the Plan Implementation Date, from asserting any such right of indemnity or
contribution against the Company;
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Q) all current Directors shall be deemed to have resigned from the board of directors
of the Company, and the Persons named on a certificate to be filed with the Court
by the Company on or prior to the Plan Implementation Date shall be appointed to
the board of directors of the Company; and

(m) the releases set forth in Article 6 shall become effective.
5.5 Applicatioh of Sections 95 to 101 of the Bankruptcy and Insolvency Act

Sections 95 to 101 of the Bankruptcy and Insolvency Act (Canada) shall not apply to any of the
transactions implemented pursuant to this Plan.

5.6 Amendment of the Articles

The steps described in sub-sections (f), (g) and (1) of section 5.4 will be implemented pursuant to
section 6(2) of the CCAA and shall constitute a valid amendment of the Articles pursuant to the
OBCA, including pursuant to section 186 of the OBCA. Without limiting the generality of the
foregoing, the Company shall file, prior to the Plan Implementation Date, Articles of
Reorganization on terms providing that the Articles will become effective, and the Certificate of
Amendment will be issued, on the Plan Implementation Date.

5.7 Issuances Free and Clear

Any issuance of any consideration pursuant to the Plan will be free and clear of any
Encumbrances.

5.8 Stated Capital

For purposes of the OBCA, the aggregate stated capital of the New Common Shares issued
pursuant to the Plan shall be determined by the new board of directors of the Company appointed
pursuant to the Plan Sanction Order.

5.9  No Exercise of Right or Remedy

Subject to the performance by the Company of its obligations under the Plan and except as
provided in the Plan, all obligations, agreements, contracts or arrangements to which the
Company is a party on the Plan Implementation Date shall be and remain in full force and effect,
unamended, as at the Plan Implementation Date and no Person, including any party thereto, shall
on or following the Plan Implementation Date, accelerate, terminate, refuse to renew, rescind,
refuse to perform, cancel or otherwise disclaim or resiliate its obligations or the Company’s
interests thereunder, or enforce or exercise (or purport to enforce or exercise) any right or
remedy (including any right to receive any change of control, assignment or similar payment)
under or in respect thereof by reason:

(a) of any event that occurred prior to the Plan Implementation Date;

(b) that the Company is or was insolvent, or that the Company sought or obtained
relief or took steps as part of the Plan or under the CCAA;
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(c) of any default, event of default or circumstance of non-compliance arising as a
result of the financial condition or insolvency of the Company or the CCAA
Proceeding;

(d) of the effect upon the Company of the completion of any of the transactions
approved in the CCAA Proceeding or contemplated by the Plan, including,
without limitation, as a result of a change of control of the Company; or

(e) of any compromises, settlements, restructurings, recapitalizations or
reorganizations effected pursuant to the Plan, including, without limitation, the
compromise of the Claim of any Person with respect to a Retained Agreement (as
defined in the Transaction Agreement).

ARTICLE 6
RELEASES

6.1 Plan Releases

On the Plan Implementation Date, in accordance with the sequence set forth in section 5.4, the
Company, the Company’ present and former employees and contractors, the Directors and
Officers, the Company Advisors, the Directors’ Advisors, the Monitor, the Monitor’s counsel,
the Sponsor and the Sponsor Advisors and each and every present and former shareholder,
affiliate, subsidiary, director, officer, partner, employee, auditor, financial advisor, legal counsel
and agent of any of the foregoing Persons referred to in this section 6.1 (each of such Persons
referred to in this section 6.1, in their capacity as such, being herein referred to individually as a
“Released Party” and all referred to collectively as “Released Parties™) shall be released and
discharged from any and all Released Claims, and all Released Claims shall be deemed to be
fully, finally, irrevocably and forever waived, discharged, released, cancelled and barred as
against the Released Parties, all to the fullest extent permitted by Applicable Law, provided that
nothing herein will waive, discharge, release, cancel or bar (a) the right to enforce the Company’
obligations under the Plan, (b) the Company from or in respect of any Unaffected Claim or any
Claim that is not permitted to be released pursuant to section 19(2) of the CCAA or (c) any
Director or Ofticer from any Director/Officer Claim that is not permitted to be released pursuant
to section 5.1(2) of the CCAA.

6.2 Limitation on Insured Claims

Notwithstanding anything to the contrary in section 6.1 and 6.3, Insured Claims shall not be
compromised, released, discharged, cancelled or barred by the Plan, provided that from and after
the Plan Implementation Date, any Person having an Insured Claim shall be irrevocably limited
to recovery in respect of such Insured Claim solely from the proceeds of the applicable Insurance
Policies, and Persons with an Insured Claim shall have no right to, and shall not, directly or
indirectly, seek any recoveries in respect thereof from the Company, any Director or Officer or
any other Released Party, other than enforcing such Person's rights to be paid by the applicable
insurer(s) from the proceeds of the applicable Insurance Policies. )
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6.3 Injunctions

All Persons are permanently and forever barred, estopped, stayed and enjoined, on and after the
Effective Time, with respect to any and all Released Claims, from (i) commencing, conducting
or continuing in any manner, directly or indirectly, any action, suits, demands or other
proceedings of any nature or kind whatsoever (including, without limitation, any proceeding in a
judicial, arbitral, administrative or other forum) against any of the Released Parties;
(ii) enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner
or means, directly or indirectly, any judgment, award, decree or order against any of the
Released Parties or their property; (iii) creating, perfecting, asserting or otherwise enforcing,
directly or indirectly, any lien or encumbrance of any kind against the Released Parties or their
property; or (iv) taking any actions to interfere with the implementation or consummation of the
Plan; provided, however, that the foregoing shall not apply to the enforcement of any obligations
under the Plan.

For greater certainty, the provisions of this section 6.3 shall apply to Insured Claims in the same
manner as Released Claims, except to the extent that the rights of such Persons to pursue such
Insured Claims against an insurer in respect of an Insurance Policy are expressly preserved
pursuant to section 3.4(c) and section 6.2, and provided further that, notwithstanding the
restrictions on making a claim that are set forth in sections 3.4(c) and 6.2, any claimant in respect
of an Insured Claim that was duly filed with the Monitor by the Claims Bar Date shall be
permitted to pursue the litigation in respect thereof to the extent necessary solely for the purpose
of preserving such claimant’s ability to pursue such Insured Claim against an insurer in respect
of an Insurance Policy in the manner authorized pursuant to section 3.4(c) and section 6.2.

ARTICLE 7
COURT SANCTION

7.1  Application for Sanction Order

If the Required Majority of the Affected Unsecured Creditors in the Unsecured Creditors Class
approves the Plan, the Company shall apply for the Sanction Order on or before the date required
pursuant to the Transaction Agreement.

7.2 Sanction Order
Subject to Section 7.1 hereof, the Company shall seek a Sanction Order that, among other things:

(a) declares that (i) the Plan has been approved by the Required Majority of Affected
Unsecured Creditors in the Unsecured Creditors Class in conformity with the
CCAA; (i) the activities of the Company have been in reasonable compliance
with the provisions of the CCAA and the Orders of the Court made in this CCAA
Proceeding in all respects; (iii) the Court is satisfied that the Company has not
done or purported to do anything that is not authorized by the CCAA; and (iv) the
Plan, the Restructuring and the transactions contemplated thereby are fair and
reasonable;

(b) declares that as of the Effective Time, the Plan and all associated steps,
compromises, transactions, arrangements, releases and reorganizations effected
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thereby are approved pursuant to section 6 of the CCAA, and are binding and
effective as herein set out upon and with respect to the Company, all Affected
Creditors, the Directors and Officers, any Person with a Director/Officer Claim,
any Person with an Equity Claim, the Released Parties and all other Persons
named or referred to in or subject to Plan;

declares that the steps to be taken and the compromises and releases to be
eftective on the Plan Implementation Date are deemed to occur and be effected in
the sequential order contemplated by section 5.4 on the Plan Implementation
Date, beginning at the Effective Time;

declares that all obligations, agreements, contracts or arrangements to which the
Company is a party on the Plan Implementation Date shall be and remain in full
force and effect, unamended, as at the Plan Implementation Date and prohibits the
exercise by any Person of any right or remedy that is prohibited pursuant to
section 5.9;

authorizes and gives effect to the transfer of the Transferred Assets to AssetCo
pursuant to section 5.2;

authorizes the Monitor to perform its functions and fulfil its obligations under the
Plan to facilitate the implementation of the Plan;

subject to payment of any amounts secured thereby, declares that each of the
Charges shall be terminated, discharged and released upon a filing of the Monitor
of a certificate confirming the termination of the CCAA Proceedings;

declares that the Company and the Monitor may apply to the Court for advice and
direction in respect of any matters arising from or under the Plan; and

declares that the Persons to be appointed to the boards of directors of the
Company on the Plan Implementation Date shall be the Persons named on a
certificate to be filed with the Court by the Company on or prior to the Plan
Implementation Date.

ARTICLE 8
CONDITIONS PRECEDENT AND IMPLEMENTATION

8.1  Conditions Precedent in Favour of the Company

The implementation of the Plan shall be conditional upon satisfaction of the following conditions
prior to or at the Effective Time, each of which is for the benefit of the Company and may be
waived only by the Company:

(a)

the conditions precedent in favour of the Company set forth in section 7.2 of the
Transaction Agreement shall have been satisfied or waived.
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8.2 Conditions Precedent in Favour of the Sponsor

The implementation of the Plan shall be conditional upon satisfaction of the following conditions
prior to or at the Effective Time, each of which is for the benefit of the Sponsor and may be
waived only by the Sponsor:

(a)

(b)

(©)
(d)

(e)
®

(2

the conditions precedent in favour of the Sponsor set forth in section 7.1 of the
Transaction Agreement shall have been satisfied or waived;

any and all court-imposed charges on any assets, property or undertaking of the
Company (including the Charges) shall have been discharged as at the Effective
Time;

all of the Closing Payments shall have been paid by the Company in full;
the New Common Shares, when issued and delivered, shall be duly authorized,

validly issued and fully paid and non-assessable and the issuance thereof shall be
exempt from all prospectus and registration requirements of Applicable Laws;

the terms of the New Common Shares shall be satisfactory to the Sponsor;

all necessary filings in respect of the alteration of the Articles shall have been
made on terms providing that they will become effective and the certificate of
amendment will be issued pursuant to section 186 of the OBCA in accordance
with and at the times set forth in section 5.4(f), 5.4(g) and 5.4(1); and

the Sponsor shall be satisfied the Transferred Assets have been (or will be on the
Plan Implementation Date) effectively transferred to AssetCo in accordance with
section 5.2 hereof.

8.3 Conditions Precedent in Favour of the Company and the Sponsor

The implementation of the Plan shall be conditional upon satisfaction of the following conditions
prior to or at the Effective Time, each of which is for the mutual benefit of the Company and the
Sponsor and may be waived only by mutual agreement of the Company and the Sponsor:

(a)

(b)

(c)

the conditions precedent in favour of the Company and the Sponsor in section 7.3
of the Transaction Agreement shall have been satisfied or waived;

the Plan shall have been approved by the Required Majority of the Unsecured
Creditors Class;

all orders made and judgments rendered by any competent court of law, and all
rulings and decrees of any competent regulatory body, agent or official in relation
to the CCAA Proceeding, the Restructuring or the Plan shall be satisfactory to the
Sponsor, acting reasonably, including all court orders made in relation to the
Restructuring, and without limiting the generality of the foregoing:



(d)

(e)

®

()

(h)
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(i)  the Sanction Order shall have been made on terms acceptable to the
Sponsor, acting reasonably, and it shall have become a Final Order; and

(i1) any other Order deemed necessary for the purpose of implementing the
Restructuring shall have been made on terms acceptable to the Sponsor,
acting reasonably, and any such Order shall have become a Final Order;

all definitive agreements in respect of the Restructuring and the amended Articles,
by-laws and other constating documents of the Company, and all definitive legal
documentation in connection with all of the foregoing shall be in a form
satisfactory to the Company and the Sponsor;

all material agreements, consents and other documents relating to the
Restructuring and the Plan shall be in form and in content satisfactory to the
Company and the Sponsor, acting reasonably;

all material filings under Applicable Laws shall have been made and any material
regulatory consents or approvals that are required in connection with the
Restructuring shall have been obtained and, in the case of waiting or suspensory
periods, such waiting or suspensory periods shall have expired or been
terminated;

there shall not be in effect any preliminary or final decision, order or decree by a
Governmental Entity, no application shall have been made to any Governmental
Entity, and no action or investigation shall have been announced, threatened or
commenced by any Governmental Entity, in consequence of or in connection with
the Restructuring or the Plan that restrains, impedes or prohibits (or could
reasonably be expected to restrain, impede or inhibit), the Restructuring or the
Plan or any part thereof or requires or could reasonably be expected to require a
variation of the Restructuring or the Plan; and

all fees and expenses owing to the Company Advisors, the Directors’ Advisors,
the Monitor and the Monitor’s counsel as of the Plan Implementation Date shall
have been paid, and adequate provision shall have been made for all Restructuring
Costs, including any fees and expenses of the Company Advisors, the Monitor
and the Monitor’s counsel, due or accruing due from and after the Plan
Implementation Date.

8.4 Monitor’s Certificate

Upon delivery of written notice from the Company Advisors and the Sponsor Advisors of the
satisfaction or waiver of the conditions set out in sections 8.1, 8.2 and 8.3, and upon the Monitor
being satisfied that adequate provision has been made for all Restructuring Costs, the Monitor
shall forthwith deliver to counsel to the Company and the Sponsor a certificate stating that the
Plan Implementation Date has occurred and that the Plan is effective in accordance with its terms
and the terms of the Sanction Order. As soon as practicable following the Plan Implementation
Date, the Monitor shall file such certificate with the Court.
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ARTICLE 9
GENERAL

9.1  Binding Effect

The Plan will become effective on the Plan Implementation Date. On the Plan Implementation
Date:

(a) the treatment of Affected Claims and Released Claims under the Plan shall be
final and binding for all purposes and shall be binding upon and enure to the
benefit of the Company, the Released Parties, all Affected Creditors, any Person
having a Released Claim and all other Persons directly or indirectly named or
referred to in or subject to the Plan and their respective heirs, executors,
administrators and other legal representatives, successors and assigns;

(b) all Affected Claims shall be forever discharged and released;
(c) all Released Claims shall be forever discharged and released; and

(d) each Affected Creditor and each Person holding a Released Claim shall be
deemed to have executed and delivered to the Company and to the Released
Parties, as applicable, all consents, releases, assignments and waivers, statutory or
otherwise, required to implement and carry out the Plan in its entirety.

9.2 Waiver of Defaults

From and after the Plan Implementation Date, all Persons shall be deemed to have waived any
and all defaults of the Company then existing or previously committed by the Company, or
caused by the Company, by any of the provisions in the Plan or steps or transactions
contemplated in the Plan or the Restructuring, or any non-compliance with any covenant,
warranty, representation, term, provision, condition or obligation, expressed or implied, in any
contract, instrument, by-law, article, credit document, indenture, note, lease, guarantee or
agreement, written or oral, and any and all amendments or supplements thereto, existing between
such Person and the Company, and any and all notices of default and demands for payment or
any step or proceeding taken or commenced in connection therewith shall be deemed to have
been rescinded and of no further force or effect, provided that nothing shall be deemed to excuse
the Company from performing its obligations under the Plan or be a waiver of defaults by the
Company under the Plan and the related documents.

9.3 Deeming Provisions
In the Plan, the deeming provisions are not rebuttable and are conclusive and irrevocable.
9.4 Non-Consummation

Notwithstanding a prior approval given at the Meeting or the granting of the Sanction Order, at
any time prior to the Effective Time, if the Transaction Agreement is terminated in accordance
with its terms prior to the Plan Implementation Date, then: (a) the Plan shall be null and void in
all respects, (b) any settlement or compromise embodied in the Plan and any document or
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agreement executed pursuant to the Plan shall be deemed null and void, and (c) nothing
contained in the Plan, and no acts taken in preparation for consummation of the Plan, shall (i)
constitute or be deemed to constitute a waiver or release of any Claims by or against the
Company or any other Person; (ii) prejudice in any manner the rights of the Company or any
other Person in any further proceedings involving the Company; or (iii) constitute an admission
of any sort by the Company or any other Person. For greater certainty, nothing in this section
abrogates, derogates from or otherwise affects the terms of the Transaction Agreement.

(a)

(b)

(c)

9.5 Modification of the Plan

The Company and the Sponsor reserve the right, at any time and from time to
time, to amend, modify and/or supplement the Plan, provided that any such
amendment, restatement, modification or supplement must be contained in a
written document and (i) if made prior to or at the Meeting, is communicated to
the Affected Unsecured Creditors attending the Meeting in person or by proxy by
notice to the CCAA service list and the posting of the written document on the
Monitor’s website in respect of the CCAA Proceeding, and (ii) if made following
the Meeting, is approved by the Court following notice to the Affected Creditors.

Notwithstanding section 9.5(a), any amendment, restatement, modification or
supplement may be made by the Company with the consent of the Sponsor and
the Monitor and without further Court Order or approval, provided that it
concerns a matter which, in the opinion of the Company, acting reasonably, is of
an administrative nature required to better give effect to the implementation of the
Plan and the Sanction Order or to cure any errors, omissions or ambiguities and is
not materially adverse to the financial or economic interests of the Affected
Creditors.

Any amended, restated, modified or supplementary plan or plans of compromise
or arrangement filed with the Court and, if required by this section, approved by
the Court, shall, for all purposes, be and be deemed to constitute the Plan.

9.6  Paramountcy

From and after the Effective Time on the Plan Implementation Date, any conflict between:

(a)
(b)

the Plan or any Order in the CCAA Proceeding; and

the covenants, warranties, representations, terms, conditions, provisions or
obligations, expressed or implied, of any contract, mortgage, security agreement,
indenture, trust indenture, note, loan agreement, by-law, article, commitment
letter, agreement for sale, lease or other agreement, written or oral and any and all
amendments or supplements thereto existing between one or more of the Aftected
Creditors and the Company as at the Plan Implementation Date or the notice of
articles, articles or bylaws of the Company at the Plan Implementation Date,

will be deemed, subject to Section 9.4, to be governed by the terms, conditions and provisions of
the Plan and the applicable Order, which shall take precedence and priority. Notwithstanding
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anything to the contrary herein, the Plan shall not alter, modify, supersede or have paramountcy
with respect to the Transaction Agreement.

9.7 Severability of Plan Provisions

If, prior to the Sanction Date, any term or provision of the Plan is held by the Court to be invalid,
void or unenforceable, the Court, at the request of the Company and with the consent of the
Monitor, shall have the power to either (a) sever such term or provision from the balance of the
Plan and provide the Company with the option to proceed with the implementation of the
balance of the Plan; (b) alter and interpret such term or provision to make it valid or enforceable
to the maximum extent practicable, consistent with the original purpose of the term or provision
held to be invalid, void or unenforceable, and such term or provision shall then be applicable as
altered or interpreted; or (c) cause the Company to withdraw the Plan. Provided that the
Company proceed with the implementation of the Plan, then notwithstanding any such holding,
alteration or interpretation, the remainder of the terms and provisions of the Plan shall remain in
full force and effect and shall in no way be affected, impaired or invalidated by such holding,
alteration or interpretation.

9.8 Responsibilities of the Monitor

PricewaterhouseCoopers Inc. is acting in its capacity as Monitor in the CCAA Proceeding with
respect to the Company, the CCAA Proceedings and this Plan and not in its personal or corporate
capacity, and will not be responsible or liable for any obligations of the Company under the Plan
or otherwise.

9.9 Different Capacities

Persons who are affected by the Plan may be affected in more than one capacity. Unless
expressly provided to the contrary herein, a Person will be entitled to participate hereunder in
each such capacity. Any action taken by a Person in one capacity will not affect such Person in
any other capacity, unless expressly agreed by the Company and the Person in writing or unless
its Claims overlap or are otherwise duplicative.

9.10 Notices

Any notice or other communication to be delivered hereunder must be in writing and reference
the Plan and may, subject as hereinafter provided, be made or given by personal delivery,
ordinary mail or by electronic transmission addressed to the respective parties as follows:

If to the Company:

GuestLogix Inc.
111 Peter Street, Suite 406
Toronto, Ontario M5V 2H1

Attention: John Gillberry
Email: jgillberry@guestlogix.com



with a copy to:

Thomton Grout Finnigan LLP
100 Wellington Street West, Suite 3200
Toronto, Ontario M5K 1K7

Attention: Robert Thornton and Rebecca Kennedy
Email: rthomton@tgf.ca / rkennedy@tgf.ca

If to an Affected Creditor, to the mailing address, facsimile address or email address
provided on such Affected Creditor's Proof of Claim.

If to the Monitor:

PricewaterhouseCoopers Inc.
18 York Street, Suite 2600
Toronto, ON M5J 0B2

Attention: Greg Prince
Email gregory.n.prince@ca.pwc.com

with a copy to:

Norton Rose Fulbright LLP
200 Bay Street, P.O. Box 84
Toronto, ON M5J 274

Attention: Evan Cobb
Email: evan.cobb@nortonrosefulbright.com

If to the Sponsor:

Stornoway Portfolio Management Inc.
30 St. Clair Avenue West
Toronto, Ontario M4V 3Al

Attention: Scott Reid
Email: sreid@stornowayportfolio.com

with a copy to:

Goodmans LLP
333 Bay Street, Suite 3400
Toronto, Ontario M5H 2S7

Attention: Robert J. Chadwick / Bradley Wiffen
Email: rchadwick@goodmans.ca / bwiffen@goodmans.ca
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or to such other address as any party may from time to time notify the others in accordance with
this section. Any such communication so given or made shall be deemed to have been given or
made and to have been received on the day of delivery if delivered, or on the day of faxing or
sending by other means of recorded electronic communication, provided that such day in either
event is a Business Day and the communication is so delivered, faxed or sent before 5:00 p.m.
(Toronto time) on such day; otherwise, such communication shall be deemed to have been given
and made and to have been received on the next following Business Day.

9.11 Further Assurances

Each of the Persons directly or indirectly named or referred to in or subject to Plan will execute
and deliver all such documents and instruments and do all such acts and things as may be
necessary or desirable to carry out the full intent and meaning of the Plan and to give effect to
the transactions contemplated herein.

DATED as of the 29™ day of July, 2016.



SCHEDULE A
TRANSFERRED ASSETS

Any and all shares or equity interests, contingent or otherwise, owned or held by the
Company in any subsidiary or affiliate, including, without limitation, all shares or equity
interests owned by held by the Company in GuestLogix Asia Pacific Limited,
GuestLogix Technologies Limited, GuestLogix USA Inc., and GuestLogix Ireland
Limited.

Any and all Intercompany Claims (as defined in the Transaction Agreement) that
constitute an asset of the Company in existence immediately prior to the Plan
Implementation Date.

All Benefit Plans and Employee Plans and all assets attributed thereto, to the extent not
treated as Retained Assets (as defined in the Transaction Agreement) for purposes of the
Transaction Agreement. .

Any other asset of the Company deemed to be an Excluded Asset (as defined in the
Transaction Agreement) in existence immediately prior to the Plan Implementation Date.



Schedule “B”

Monitor’s Certificate of Plan Implementation

Court File No. CV-16-11281-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c¢. C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF GUESTLOGIX INC. AND
GUESTLOGIX IRELAND LIMITED

CERTIFICATE OF PRICEWATERHOUSECOOPERS INC.
AS THE COURT-APPOINTED MONITOR OF GUESTLOGIX INC. AND
GUESTLOGIX IRELAND LIMITED

(Plan Implementation)

All capitalized terms not otherwise defined herein shall have the meanings ascribed
thereto in the Plan of Compromise and Arrangement concerning, affecting and involving
GuestLogix Inc. (“GuestLogix”) dated July 29, 2016 (the “Plan”), which is attached as Schedule
“A” to the Plan Sanction Order of the Honourable Regional Senior Justice Morawetz made in
these proceedings on September 12, 2016 (the “Plan Sanction Order”), as the Plan may be

further amended, varied or supplemented from time to time in accordance with its terms.

Pursuant to Article 8.4 of the Plan and paragraph 14 of the Plan Sanction Order,
PricewaterhouseCoopers Inc., in its capacity as the Court-appointed monitor of GuestLogix (the
“Monitor”), delivers this certificate to counsel to GuestLogix (on behalf of GuestLogix) and to
counsel to the Sponsor and hereby certifies, in reliance upon the written confirmation from the

Company Advisors and the Sponsor Advisor and without independent investigation, that:



.

1. The Monitor has received written confirmation from the Company Advisors and
the Sponsor Advisors that the conditions precedent set out in Article 8 of the Plan have been

satisfied or waived, as applicable.
2. The Plan Implementation Date has occurred.

3. The Plan is effective in accordance with its terms and the terms of the Plan

Sanction Order.

DATED at the City of Toronto, in the Province of Ontario, this day of September, 2016.

PRICEWATERHOUSECOOPERS INC.,, in its capacity
as Court-appointed Monitor of GuestLogix Inc.

By:

Name:

Title:
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Court File No. CV-12-9667-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND
ARRANGEMENT OF SINO-FOREST
CORPORATION

APPLICANT

PLAN OF COMPROMISE AND REORGANIZATION

pursuant to the Companies’ Creditors Arrangement Act
and the Canada Business Corporations Act
concerning, affecting and involving

SINO-FOREST CORPORATION

December 3, 2012
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PLAN OF COMPROMISE AND REORGANIZATION

WHEREAS Sino-Forest Corporation (“SFC”) is insolvent;

AND WHEREAS, on March 30, 2012 (the “Filing Date”’), the Honourable Justice Morawetz of
the Ontario Superior Court of Justice (Commercial List) (the “Court”) granted an initial Order in
respect of SFC (as such Order may be amended, restated or varied from time to time, the “Initial
Order”) pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as
amended (the “CCAA”) and the Canada Business Corporation Act, R.S.C. 1985, c. C-44, as
amended (the “CBCA”);

AND WHEREAS, on August 31, 2012, the Court granted a Plan Filing and Meeting Order (as
such Order may be amended, restated or varied from time to time, the “Meeting Order”)
pursuant to which, among other things, SFC was authorized to file this plan of compromise and
reorganization and to convene a meeting of affected creditors to consider and vote on this plan of
compromise and reorganization.

NOW THEREFORE, SFC hereby proposes this plan of compromise and reorganization
pursuant to the CCAA and CBCA.

ARTICLE 1
INTERPRETATION

1.1 Definitions

In the Plan, unless otherwise stated or unless the subject matter or context otherwise
requires:

“2013 Note Indenture” means the indenture dated as of July 23, 2008, by and between SFC, the
entities listed as subsidiary guarantors therein, and The Bank of New York Mellon, as trustee, as
amended, modified or supplemented.

“2014 Note Indenture” means the indenture dated as of July 27, 2009, by and between SFC, the
entities listed as subsidiary guarantors therein, and Law Debenture Trust Company of New York,
as trustee, as amended, modified or supplemented.

“2016 Note Indenture” means the indenture dated as of December 17, 2009, by and between
SFC, the entities listed as subsidiary guarantors therein, and The Bank of New York Mellon, as
trustee, as amended, modified or supplemented.

“2017 Note Indenture” means the indenture dated as of October 21, 2010, by and between SFC,
the entities listed as subsidiary guarantors therein, and Law Debenture Trust Company of New
York, as trustee, as amended, modified or supplemented.

“2013 Notes” means the aggregate principal amount of US$345,000,000 of 5.00% Convertible
Senior Notes Due 2013 issued pursuant to the 2013 Note Indenture.



“2014 Notes” means the aggregate principal amount of US$399,517,000 of 10.25% Guaranteed
Senior Notes Due 2014 issued pursuant to the 2014 Note Indenture.

“2016 Notes” means the aggregate principal amount of US$460,000,000 of 4.25% Convertible
Senior Notes Due 2016 issued pursuant to the 2016 Note Indenture.

“2017 Notes” means the aggregate principal amount of US$600,000,000 of 6.25% Guaranteed
Senior Notes Due 2017 issued pursuant to the 2017 Note Indenture.

“Accrued Interest” means, in respect of any series of Notes, all accrued and unpaid interest on
such Notes, at the regular rates provided in the applicable Note Indentures, up to and including
the Filing Date.

“Administration Charge” has the meaning ascribed thereto in the Initial Order.

“Administration Charge Reserve” means the cash reserve to be established by SFC on the Plan
Implementation Date in the amount of $500,000 or such other amount as agreed to by the
Monitor and the Initial Consenting Noteholders, which cash reserve: (i) shall be maintained and
administered by the Monitor, in trust, for the purpose of paying any amounts secured by the
Administration Charge; and (ii) upon the termination of the Administration Charge pursuant to
the Plan, shall stand in place of the Administration Charge as security for the payment of any
amounts secured by the Administration Charge.

“Affected Claim” means any Claim, D&O Claim or D&O Indemnity Claim that is not: an
Unaffected Claim; a Section 5.1(2) D&O Claim; a Conspiracy Claim; a Continuing Other D&O
Claim; a Non-Released D&O Claim; or a Subsidiary Intercompany Claim, and “Affected Claim”
includes any Class Action Indemnity Claim. For greater certainty, all of the following are
Affected Claims: Affected Creditor Claims; Equity Claims; Noteholder Class Action Claims
(other than the Continuing Noteholder Class Action Claims); and Class Action Indemnity
Claims.

“Affected Creditor” means a Person with an Affected Creditor Claim, but only with respect to
and to the extent of such Affected Creditor Claim.

“Affected Creditor Claim” means any Ordinary Affected Creditor Claim or Noteholder Claim.
“Affected Creditors Class” has the meaning ascribed thereto in section 3.2(a) hereof.

“Affected Creditors Equity Sub-Pool” means an amount of Newco Shares representing 92.5%
of'the Newco Equity Pool.

“Alternative Sale Transaction” has the meaning ascribed thereto in section 10.1 hereof.

“Alternative Sale Transaction Consideration” has the meaning ascribed thereto in section 10.1
hereof.

“Applicable Law” means any applicable law, statute, order, decree, consent decree, judgment,
rule, regulation, ordinance or other pronouncement having the effect of law whether in Canada,



the United States, Hong Kong, the PRC or any other country, or any domestic or foreign state,
county, province, city or other political subdivision or of any Governmental Entity.

“Auditors” means the former auditors of SFC that are named as defendants to the Class Actions
Claims, including for greater certainty Ernst & Young LLP and BDO Limited.

“Barbados Loans” means the aggregate amount outstanding at the date hereof pursuant to three
loans made by SFC Barbados to SFC in the amounts of US$65,997,468.10 on February 1, 2011,
US$59,000,000 on June 7, 2011 and US$176,000,000 on June 7, 2011.

“Barbados Property” has the meaning ascribed thereto in section 6.4(j) hereof.
“BIA” means the Bankruptcy and Insolvency Act, R. S. C. 1985, c. B-3.

“Business Day” means a day, other than Saturday, Sunday or a statutory holiday, on which
banks are generally open for business in Toronto, Ontario.

“Canadian Tax Act” means the Income Tax Act (Canada) and the Income Tax Regulations, in
each case as amended from time to time.

“Causes of Action” means any and all claims, actions, causes of action, demands, counterclaims,
suits, rights, entitlements, litigation, arbitration, proceeding, hearing, complaint, debt, obligation,
sums of money, accounts, covenants, damages, judgments, orders, including for injunctive relief
or specific performance and compliance orders, expenses, executions, Encumbrances and other
recoveries of whatever nature that any Person may be entitled to assert in law, equity or
otherwise, whether known or unknown, foreseen or unforeseen, reduced to judgment or not
reduced to judgment, liquidated or unliquidated, contingent or non-contingent, matured or
unmatured, disputed or undisputed, secured or unsecured, assertable directly, indirectly or
derivatively, existing or hereafter arising and whether pertaining to events occurring before, on
or after the Filing Date.

“CBCA” has the meaning ascribed thereto in the recitals.
“CCAA” has the meaning ascribed thereto in the recitals.

“CCAA Proceeding” means the proceeding commenced by SFC under the CCAA on the Filing
Date in the Ontario Superior Court of Justice (Commercial List) under court file number CV-12-
9667-00CL.

“Charges” means the Administration Charge and the Directors’ Charge.

“Claim” means any right or claim of any Person that may be asserted or made against SFC, in
whole or in part, whether or not asserted or made, in connection with any indebtedness, liability
or obligation of any kind whatsoever, and any interest accrued thereon or costs payable in respect
thereof, including by reason of the commission of a tort (intentional or unintentional), by reason
of any breach of contract or other agreement (oral or written), by reason of any breach of duty
(including any legal, statutory, equitable or fiduciary duty) or by reason of any right of
ownership of or title to property or assets or right to a trust or deemed trust (statutory, express,



implied, resulting, constructive or otherwise), and whether or not any indebtedness, liability or
obligation is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured, unsecured, present or future, known
or unknown, by guarantee, surety or otherwise, and whether or not any right or claim is
executory or anticipatory in nature, including any right or ability of any Person (including any
Directors or Officers of SFC or any of the Subsidiaries) to advance a claim for contribution or
indemnity or otherwise with respect to any matter, action, cause or chose in action, whether
existing at present or commenced in the future, which indebtedness, liability or obligation, and
any interest accrued thereon or costs payable in respect thereof (A) is based in whole or in part
on facts prior to the Filing Date, (B) relates to a time period prior to the Filing Date, or (C) is a
right or claim of any kind that would be a claim provable against SFC in bankruptcy within the
meaning of the BIA had SFC become bankrupt on the Filing Date, or is an Equity Claim, a
Noteholder Class Action Claim against SFC, a Class Action Indemnity Claim against SFC, a
Restructuring Claim or a Lien Claim, provided, however, that “Claim” shall not include a D&O
Claim or a D&O Indemnity Claim.

“Claims Bar Date” has the meaning ascribed thereto in the Claims Procedure Order.

“Claims Procedure” means the procedure established for determining the amount and status of
Claims, D&O Claims and D&O Indemnity Claims, including in each case any such claims that
are Unresolved Claims, pursuant to the Claims Procedure Order.

“Claims Procedure Order” means the Order under the CCAA of the Honourable Justice
Morawetz dated May 14, 2012, establishing, among other things, a claims procedure in respect
of SFC and calling for claims in respect of the Subsidiaries, as such Order may be amended,
restated or varied from time to time.

“Class Action Claims” means, collectively, any rights or claims of any kind advanced or which
may subsequently be advanced in the Class Actions or in any other similar proceeding, whether a
class action proceeding or otherwise, and for greater certainty includes any Noteholder Class
Action Claims.

“Class Actions” means, collectively, the following proceedings: (i) Trustees of the Labourers’
Pension Fund of Central and Eastern Canada et al v. Sino-Forest Corporation et al. (Ontario
Superior Court of Justice, Court File No. CV-11-431153-00CP); (i1) Guining Liu v. Sino-Forest
Corporation et al. (Quebec Superior Court, Court File No. 200-06-000132-111); (iii) Allan
Haigh v. Sino-Forest Corporation et al. (Saskatchewan Court of Queen’s Bench, Court File No.
2288 of 2011); and (iv) David Leapard et al. v. Allen T.Y. Chan et al. (District Court of the
Southern District of New York, Court File No. 650258/2012).

“Class Action Court” means, with respect to the Class Action Claims, the court of competent
jurisdiction that is responsible for administering the applicable Class Action Claim.

“Class Action Indemnity Claim” means any right or claim of any Person that may be asserted
or made in whole or in part against SFC and/or any Subsidiary for indemnity, contribution,
reimbursement or otherwise from or in connection with any Class Action Claim asserted against



such Person. For greater certainty, Class Action Indemnity Claims are distinct from and do not
include Class Action Claims.

“Consent Date” means May 15, 2012.

“Conspiracy Claim” means any D&O Claim alleging that the applicable Director or Officer
committed the tort of civil conspiracy, as defined under Canadian common law.

“Continuing Noteholder Class Action Claim” means any Noteholder Class Action Claim that
is: (1) a Section 5.1(2) D&O Claim; (ii) a Conspiracy Claim; (iii) a Non-Released D&O Claim;
(iv) a Continuing Other D&O Claim; (v) a Noteholder Class Action Claim against one or more
Third Party Defendants that is not an Indemnified Noteholder Class Action Claim; (vi) the
portion of an Indemnified Noteholder Class Action Claim that is permitted to continue against
the Third Party Defendants, subject to the Indemnified Noteholder Class Action Limit, pursuant
to section 4.4(b)(i) hereof.

“Continuing Other D&O Claims” has the meaning ascribed thereto in section 4.9(b) hereof.
“Court” has the meaning ascribed thereto in the recitals.

“D&O Claim” means (i) any right or claim of any Person that may be asserted or made in whole
or in part against one or more Directors or Officers of SFC that relates to a Claim for which such
Directors or Officers are by law liable to pay in their capacity as Directors or Officers of SFC, or
(i1) any right or claim of any Person that may be asserted or made in whole or in part against one
or more Directors or Officers of SFC, in that capacity, whether or not asserted or made, in
connection with any indebtedness, liability or obligation of any kind whatsoever, and any interest
accrued thereon or costs payable in respect thereof, including by reason of the commission of a
tort (intentional or unintentional), by reason of any breach of contract or other agreement (oral or
written), by reason of any breach of duty (including any legal, statutory, equitable or fiduciary
duty and including, for greater certainty, any monetary administrative or other monetary penalty
or claim for costs asserted against any Officer or Director of SFC by any Government Entity) or
by reason of any right of ownership of or title to property or assets or right to a trust or deemed
trust (statutory, express, implied, resulting, constructive or otherwise), and whether or not any
indebtedness, liability or obligation, and any interest accrued thereon or costs payable in respect
thereof, is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, unsecured, present or future, known or unknown,
by guarantee, surety or otherwise, and whether or not any right or claim is executory or
anticipatory in nature, including any right or ability of any Person to advance a claim for
contribution or indemnity from any such Directors or Officers of SFC or otherwise with respect
to any matter, action, cause or chose in action, whether existing at present or commenced in the
future, which indebtedness, liability or obligation, and any interest accrued thereon or costs
payable in respect thereof (A) is based in whole or in part on facts prior to the Filing Date, or (B)
relates to a time period prior to the Filing Date.

“D&O Indemnity Claim” means any existing or future right of any Director or Officer of SFC
against SFC that arose or arises as a result of any Person filing a D&O Proof of Claim (as



defined in the Claims Procedure Order) in respect of such Director or Officer of SFC for which
such Director or Officer of SFC is entitled to be indemnified by SFC.

“Defence Costs” has the meaning ascribed thereto in section 4.8 hereof.

“Director” means, with respect to SFC or any Subsidiary, anyone who is or was, or may be
deemed to be or have been, whether by statute, operation of law or otherwise, a director or de
facto director of such SFC Company.

“Directors’ Charge” has the meaning ascribed thereto in the Initial Order.

“Direct Registration Account” means, if applicable, a direct registration account administered
by the Transfer Agent in which those Persons entitled to receive Newco Shares and/or Newco
Notes pursuant to the Plan will hold such Newco Shares and/or Newco Notes in registered form.

“Direct Registration Transaction Advice” means, if applicable, a statement delivered by the
Monitor, the Trustees, the Transfer Agent or any such Person’s agent to any Person entitled to
receive Newco Shares or Newco Notes pursuant to the Plan on the Initial Distribution Date and
each subsequent Distribution Date, as applicable, indicating the number of Newco Shares and/or
Newco Notes registered in the name of or as directed by the applicable Person in a Direct
Registration Account.

“Direct Subsidiaries” means, collectively, Sino-Panel Holdings Limited, Sino-Global Holdings
Inc., Sino-Panel Corporation, Sino-Capital Global Inc., SFC Barbados, Sino-Forest Resources
Inc. Sino-Wood Partners, Limited.

“Distribution Date” means the date or dates from time to time set in accordance with the
provisions of the Plan to effect distributions in respect of the Proven Claims, excluding the Initial
Distribution Date.

“Distribution Escrow Position” has the meaning ascribed thereto in section 5.2(d) hereof.

“Distribution Record Date” means the Plan Implementation Date, or such other date as SFC,
the Monitor and the Initial Consenting Noteholders may agree.

“DTC” means The Depository Trust Company, or any successor thereof.

“Early Consent Equity Sub-Pool” means an amount of Newco Shares representing 7.5% of the
Newco Equity Pool.

“Early Consent Noteholder” means any Noteholder that:

(a) (1) as confirmed by the Monitor on June 12, 2012, executed the (A) RSA, (B) a
support agreement with SFC and the Direct Subsidiaries in the form of the RSA
or (C) a joinder agreement in the form attached as Schedule C to the RSA; (ii)
provided evidence satisfactory to the Monitor in accordance with section 2(a) of
the RSA of the Notes held by such Noteholder as at the Consent Date (the “Early
Consent Notes™), as such list of Noteholders and Notes held has been verified
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and is maintained by the Monitor on a confidential basis; and (iii) continues to
hold such Early Consent Notes as at the Distribution Record Date; or

(b) (1) has acquired Early Consent Notes; (ii) has signed the necessary transfer and
joinder documentation as required by the RSA and has otherwise acquired such
Early Consent Notes in compliance with the RSA; and (iii) continues to hold such
Early Consent Notes as at the Distribution Record Date.

“Effective Time” means 8:00 a.m. (Toronto time) on the Plan Implementation Date or such
other time on such date as SFC, the Monitor and the Initial Consenting Noteholders may agree.

“Eligible Third Party Defendant” means any of the Underwriters, BDO Limited and Ernst &
Young (in the event that the Ernst & Young Settlement is not completed), together with any of
their respective present and former affiliates, partners, associates, employees, servants, agents,
contractors, directors, officers, insurers and successors, administrators, heirs and assigns, but
excludes any Director or Officer and successors, administrators, heirs and assigns of any
Director or Officer in their capacity as such.

“Employee Priority Claims” means the following Claims of employees and former employees
of SFC:

(a) Claims equal to the amounts that such employees and former employees would
have been qualified to receive under paragraph 136(1)(d) of the BIA if SFC had
become bankrupt on the Filing Date; and

(b) Claims for wages, salaries, commissions or compensation for services rendered by
them after the Filing Date and on or before the Plan Implementation Date.

“Encumbrance” means any security interest (whether contractual, statutory, or otherwise),
hypothec, mortgage, trust or deemed trust (whether contractual, statutory, or otherwise), lien,
execution, levy, charge, demand, action, liability or other claim, action, demand or liability of
any kind whatsoever, whether proprietary, financial or monetary, and whether or not it has
attached or been perfected, registered or filed and whether secured, unsecured or otherwise,
including: (i) any of the Charges; and (ii) any charge, security interest or claim evidenced by
registrations pursuant to the Personal Property Security Act (Ontario) or any other personal
property registry system.

“Equity Cancellation Date” means the date that is the first Business Day at least 31 days after
the Plan Implementation Date, or such other date as may be agreed to by SFC, the Monitor and
the Initial Consenting Noteholders.

“Equity Claim” means a Claim that meets the definition of “equity claim” in section 2(1) of the
CCAA and, for greater certainty, includes any of the following:

(a) any claim against SFC resulting from the ownership, purchase or sale of an equity
interest in SFC, including the claims by or on behalf of current or former
shareholders asserted in the Class Actions;
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(b) any indemnification claim against SFC related to or arising from the claims
described in sub-paragraph (a), including any such indemnification claims against
SFC by or on behalf of any and all of the Third Party Defendants (other than for
Defence Costs, unless any such claims for Defence Costs have been determined to
be Equity Claims subsequent to the date of the Equity Claims Order); and

(c) any other claim that has been determined to be an Equity Claim pursuant to an
Order of the Court.

“Equity Claimant” means any Person having an Equity Claim, but only with respect to and to
the extent of such Equity Claim.

“Equity Claimant Class” has the meaning ascribed thereto in section 3.2(b).

“Equity Claims Order” means the Order under the CCAA of the Honourable Justice Morawetz
dated July 27, 2012, in respect of Shareholder Claims and Related Indemnity Claims against
SFC, as such terms are defined therein.

“Equity Interest” has the meaning set forth in section 2(1) of the CCAA.

“Ernst & Young” means Ernst & Young LLP (Canada), Ernst & Young Global Limited and all
other member firms thereof, and all present and former affiliates, partners, associates,
employees, servants, agents, contractors, directors, officers, insurers and successors,
administrators, heirs and assigns of each, but excludes any Director or Officer (in their capacity
as such) and successors, administrators, heirs and assigns of any Director or Officer (in their
capacity as such).

“Ernst & Young Claim” means any and all demands, claims, actions, Causes of Action,
counterclaims, suits, debts, sums of money, accounts, covenants, damages, judgments, orders,
including injunctive relief or specific performance and compliance orders, expenses, executions,
Encumbrances and other recoveries on account of any claim, indebtedness, liability, obligation,
demand or cause of action of whatever nature that any Person, including any Person who may
claim contribution or indemnification against or from them and also including for greater
certainty the SFC Companies, the Directors (in their capacity as such), the Officers (in their
capacity as such), the Third Party Defendants, Newco, Newco II, the directors and officers of
Newco and Newco II, the Noteholders or any Noteholder, any past, present or future holder of a
direct or indirect equity interest in the SFC Companies, any past, present or future direct or
indirect investor or security holder of the SFC Companies, any direct or indirect security holder
of Newco or Newco II, the Trustees, the Transfer Agent, the Monitor, and each and every
member (including members of any committee or governance council), present and former
affiliate, partner, associate, employee, servant, agent, contractor, director, officer, insurer and
each and every successor, administrator, heir and assign of each of any of the foregoing may or
could (at any time past present or future) be entitled to assert against Ernst & Young, including
any and all claims in respect of statutory liabilities of Directors (in their capacity as such),
Officers (in their capacity as such) and any alleged fiduciary (in any capacity) whether known or
unknown, matured or unmatured, direct or derivative, foreseen or unforeseen, suspected or
unsuspected, contingent or not contingent, existing or hereafter arising, based in whole or in part
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on any act or omission, transaction, dealing or other occurrence existing or taking place on, prior
to or after the Ernst & Young Settlement Date relating to, arising out of or in connection with the
SFC Companies, the SFC Business, any Director or Officer (in their capacity as such) and/or
professional services performed by Ernst & Young or any other acts or omissions of Ernst &
Young in relation to the SFC Companies, the SFC Business, any Director or Officer (in their
capacity as such), including for greater certainty but not limited to any claim arising out of:

(a) all audit, tax, advisory and other professional services provided to the SFC
Companies or related to the SFC Business up to the Ernst & Young Settlement
Date, including for greater certainty all audit work performed, all auditors’
opinions and all consents in respect of all offering of SFC securities and all
regulatory compliance delivered in respect of all fiscal periods and all work
related thereto up to and inclusing the Ernst & Young Settlement Date;

(b) all claims advanced or which could have been advanced in any or all of the Class
Actions;

(c) all claims advanced or which could have been advanced in any or all actions
commenced in all jurisdictions prior the Ernst & Young Settlement Date; or

(d) all Noteholder Claims, Litigation Trust Claims or any claim of the SFC
Companies,

provided that “Ernst & Young Claim” does not include any proceedings or remedies that may be
taken against Ernst & Young by the Ontario Securities Commission or by staff of the Ontario
Securities Commission, and the jurisdiction of the Ontario Securities Commission and staff of
the Ontario Securities Commission in relation to Ernst & Young under the Securities Act, R.S.O.
1990, c. S-5 is expressly preserved.

“Ernst & Young Orders” has the meaning ascribed thereto in section 11.1(a) hereof.
“Ernst & Young Release” means the release described in 11.1(b) hereof.

“Ernst & Young Settlement” means the settlement as reflected in the Minutes of Settlement
executed on November 29, 2012 between Ernst & Young LLP, on behalf of itself and Ernst &
Young Global Limited and all member firms thereof and the plaintiffs in Ontario Superior Court
Action No. CV-11-4351153-00CP and in Quebec Superior Court No. 200-06-00132-111, and
such other documents contemplated thereby.

“Ernst & Young Settlement Date” means the date that the Monitor’s Ernst & Young
Settlement Certificate is delivered to Ernst & Young.

“Excluded Litigation Trust Claims” has the meaning ascribed thereto in section 4.12(a) hereof.

“Excluded SFC Assets” means (i) the rights of SFC to be transferred to the Litigation Trust in
accordance with section 6.4(0) hereof; (ii) any entitlement to insurance proceeds in respect of
Insured Claims, Section 5.1(2) D&O Claims and/or Conspiracy Claims; (iii) any secured
property of SFC that is to be returned in satisfaction of a Lien Claim pursuant to section 4.2(c)(i)
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hereof; (iv) any input tax credits or other refunds received by SFC after the Effective Time; and
(v) cash in the aggregate amount of (and for the purpose of): (A) the Litigation Funding Amount;
(B) the Unaffected Claims Reserve; (C) the Administration Charge Reserve; (D) the Expense
Reimbursement and the other payments to be made pursuant to section 6.4(d) hereof (having
regard to the application of any outstanding retainers, as applicable); (E) any amounts in respect
of Lien Claims to be paid in accordance with section 4.2(c)(ii) hereof; and (F) the Monitor’s
Post-Implementation Reserve; (vi) any office space, office furniture or other office equipment
owned or leased by SFC in Canada; (vii) the SFC Escrow Co. Share; (viii) Newco Promissory
Note 1; and (ix) Newco Promissory Note 2.

“Existing Shares” means all existing shares in the equity of SFC issued and outstanding
immediately prior to the Effective Time and all warrants, options or other rights to acquire such
shares, whether or not exercised as at the Effective Time.

“Expense Reimbursement” means the aggregate amount of (i) the reasonable and documented
fees and expenses of the Noteholder Advisors, pursuant to their respective engagement letters
with SFC, and other advisors as may be agreed to by SFC and the Initial Consenting Noteholders
and (ii) the reasonable fees and expenses of the Initial Consenting Noteholders incurred in
connection with the negotiation and development of the RSA and this Plan, including in each
case an estimated amount for any such fees and expenses expected to be incurred in connection
with the implementation of the Plan, including in the case of (ii) above, an aggregate work fee of
up to $5 million (which work fee may, at the request of the Monitor, be paid by any of the
Subsidiaries instead of SFC).

“Filing Date” has the meaning ascribed thereto in the recitals.
“Fractional Interests” has the meaning given in section 5.12 hereof.
“FTI HK” means FTI Consulting (Hong Kong) Limited.

“Governmental Entity” means any government, regulatory authority, governmental department,
agency, commission, bureau, official, minister, Crown corporation, court, board, tribunal or
dispute settlement panel or other law, rule or regulation-making organization or entity: (a) having
or purporting to have jurisdiction on behalf of any nation, province, territory or state or any other
geographic or political subdivision of any of them; or (b) exercising, or entitled or purporting to
exercise any administrative, executive, judicial, legislative, policy, regulatory or taxing authority
Or power.

“Government Priority Claims” means all Claims of Governmental Entities in respect of
amounts that were outstanding as of the Plan Implementation Date and that are of a kind that
could be subject to a demand under:

(a) subsections 224(1.2) of the Canadian Tax Act;

(b) any provision of the Canada Pension Plan or the Employment Insurance Act
(Canada) that refers to subsection 224(1.2) of the Canadian Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan, or
employee’s premium or employer’s premium as defined in the Employment
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Insurance Act (Canada), or a premium under Part VII.1 of that Act, and of any
related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Canadian Tax Act, or that refers to that subsection, to the extent
that it provides for the collection of a sum, and of any related interest, penalties or
other amounts, where the sum:

(1) has been withheld or deducted by a person from a payment to another
person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the Canadian Tax Act; or

(i1) is of the same nature as a contribution under the Canada Pension Plan if
the province is a “province providing a comprehensive pension plan” as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a “provincial pension plan” as defined in that
subsection.

“Greenheart” means Greenheart Group Limited, a company established under the laws of
Bermuda.

“Indemnified Noteholder Class Action Claims” has the meaning ascribed thereto in section
4.4(b)(i) hereof.

“Indemnified Noteholder Class Action Limit” means $150 million or such lesser amount
agreed to by SFC, the Monitor, the Initial Consenting Noteholders and counsel to the Ontario
Class Action Plaintiffs prior to the Plan Implementation Date or agreed to by the Initial
Consenting Noteholders and counsel to the Class Action Plaintiffs after the Plan Implementation
Date.

“Initial Consenting Noteholders” means, subject to section 12.7 hereof, the Noteholders that
executed the RSA on March 30, 2012.

“Initial Distribution Date” means a date no more than ten (10) Business Days after the Plan
Implementation Date or such other date as SFC, the Monitor and the Initial Consenting
Noteholders may agree.

“Initial Newco Shareholder” means a Person to be determined by the Initial Consenting
Noteholders prior to the Effective Time, with the consent of SFC and the Monitor, to serve as the
initial sole shareholder of Newco pursuant to section 6.2(a) hereof.

“Initial Order” has the meaning ascribed thereto in the recitals.

“Insurance Policies” means, collectively, the following insurance policies, as well as any other
insurance policy pursuant to which SFC or any Director or Officer is insured: ACE INA
Insurance Policy Number D0024464; Chubb Insurance Company of Canada Policy Number
8209-4449; Lloyds of London, England Policy Number XTFF0420; Lloyds of London, England
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Policy Number XTFF0373; and Travelers Guarantee Company of Canada Policy Number
10181108, and “Insurance Policy” means any one of the Insurance Policies.

“Insured Claim” means all or that portion of any Claim for which SFC is insured and all or that
portion of any D&O Claim for which the applicable Director or Officer is insured, in each case
pursuant to any of the Insurance Policies.

“Intellectual Property” means: (i) patents, and applications for patents, including divisional and
continuation patents; (ii) registered and unregistered trade-marks, logos and other indicia of
origin, pending trade-mark registration applications, and proposed use application or similar
reservations of marks, and all goodwill associated therewith; (iii) registered and unregistered
copyrights, including all copyright in and to computer software programs, and applications for
and registration of such copyright (including all copyright in and to the SFC Companies’
websites); (iv) world wide web addresses and internet domain names, applications and
reservations for world wide web addresses and internet domain names, uniform resource locators
and the corresponding internet sites; (v) industrial designs; and (vi) trade secrets and proprietary
information not otherwise listed in (i) through (v) above, including all inventions (whether or not
patentable), invention disclosures, moral and economic rights of authors and inventors (however
denominated), confidential information, technical data, customer lists, corporate and business
names, trade names, trade dress, brand names, know-how, formulae, methods (whether or not
patentable), designs, processes, procedures, technology, business methods, source codes, object
codes, computer software programs (in either source code or object code form), databases, data
collections and other proprietary information or material of any type, and all derivatives,
improvements and refinements thereof, howsoever recorded, or unrecorded.

“Letter of Instruction” means a form, to be completed by each Ordinary Affected Creditor and
each Early Consent Noteholder, and that is to be delivered to the Monitor in accordance with
section 5.1 hereof, which form shall set out:

(a) the registration details for the Newco Shares and, if applicable, Newco Notes to
be distributed to such Ordinary Affected Creditor or Early Consent Noteholder in
accordance with the Plan; and

(b) the address to which such Ordinary Affected Creditor’s or Early Consent
Noteholder’s Direct Registration Transaction Advice or its Newco Share
Certificates and Newco Note Certificates, as applicable, are to be delivered.

“Lien Claim” means any Proven Claim of a Person indicated as a secured creditor in Schedule
“B” to the Initial Order (other than the Trustees) that is secured by a lien or encumbrance on any
property of SFC, which lien is valid, perfected and enforceable pursuant to Applicable Law,
provided that the Charges and any Claims in respect of Notes shall not constitute “Lien Claims”.

“Lien Claimant” means a Person having a Lien Claim, other than any Noteholder or Trustee in
respect of any Noteholder Claim.
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“Litigation Funding Amount” means the cash amount of $1,000,000 to be advanced by SFC to
the Litigation Trustee for purposes of funding the Litigation Trust on the Plan Implementation
Date in accordance with section 6.4(0) hereof.

“Litigation Funding Receivable” has the meaning ascribed thereto in section 6.4(0) hereof.

“Litigation Trust” means the trust to be established on the Plan Implementation Date at the time
specified in section 6.4(p) in accordance with the Litigation Trust Agreement pursuant to the
laws of a jurisdiction that is acceptable to SFC and the Initial Consenting Noteholders, which
trust will acquire the Litigation Trust Claims and will be funded with the Litigation Funding
Amount in accordance with the Plan and the Litigation Trust Agreement.

“Litigation Trust Agreement” means the trust agreement dated as of the Plan Implementation
Date, between SFC and the Litigation Trustee, establishing the Litigation Trust.

“Litigation Trust Claims” means any Causes of Action that have been or may be asserted by or
on behalf of: (a) SFC against any and all third parties; or (b) the Trustees (on behalf of the
Noteholders) against any and all Persons in connection with the Notes issued by SFC; provided,
however, that in no event shall the Litigation Trust Claims include any (i) claim, right or cause of
action against any Person that is released pursuant to Article 7 hereof or (ii) any Excluded
Litigation Trust Claim. For greater certainty: (x) the claims being advanced or that are
subsequently advanced in the Class Actions are not being transferred to the Litigation Trust; and
(y) the claims transferred to the Litigation Trust shall not be advanced in the Class Actions.

“Litigation Trust Interests” means the beneficial interests in the Litigation Trust to be created
on the Plan Implementation Date.

“Litigation Trustee” means a Person to be determined by SFC and the Initial Consenting
Noteholders prior to the Effective Time, with the consent of the Monitor, to serve as trustee of
the Litigation Trust pursuant to and in accordance with the terms thereof.

“Material” means a fact, circumstance, change, effect, matter, action, condition, event,
occurrence or development that, individually or in the aggregate, is, or would reasonably be
expected to be, material to the business, affairs, results of operations or financial condition of the
SFC Companies (taken as a whole).

“Material Adverse Effect” means a fact, event, change, occurrence, circumstance or condition
that, individually or together with any other event, change or occurrence, has or would
reasonably be expected to have a material adverse impact on the assets, condition (financial or
otherwise), business, liabilities, obligations (whether absolute, accrued, conditional or otherwise)
or operations of the SFC Companies (taken as a whole); provided, however, that a Material
Adverse Effect shall not include and shall be deemed to exclude the impact of any fact, event,
change, occurrence, circumstance or condition resulting from or relating to: (A) changes in
Applicable Laws of general applicability or interpretations thereof by courts or Governmental
Entities or regulatory authorities, which changes do not have a Material disproportionate effect
on the SFC Companies (taken as a whole), (B) any change in the forestry industry generally,
which does not have a Material disproportionate effect on the SFC Companies (taken as a whole)
(relative to other industry participants operating primarily in the PRC), (C) actions and omissions
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of any of the SFC Companies required pursuant to the RSA or this Plan or taken with the prior
written consent of the Initial Consenting Noteholders, (D) the effects of compliance with the
RSA or this Plan, including on the operating performance of the SFC Companies, (E) the
negotiation, execution, delivery, performance, consummation, potential consummation or public
announcement of the RSA or this Plan or the transactions contemplated thereby or hereby, (F)
any change in U.S. or Canadian interest rates or currency exchange rates unless such change has
a Material disproportionate effect on the SFC Companies (taken as a whole), and (G) general
political, economic or financial conditions in Canada, the United States, Hong Kong or the PRC,
which changes do not have a Material disproportionate effect on the SFC Companies (taken as a
whole).

“Meeting” means the meeting of Affected Creditors, and any adjournment or extension thereof,
that is called and conducted in accordance with the Meeting Order for the purpose of considering
and voting on the Plan.

“Meeting Order” has the meaning ascribed thereto in the recitals.

“Monitor” means FTI Consulting Canada Inc., in its capacity as Court-appointed Monitor of
SFC in the CCAA Proceeding.

“Monitor’s Post-Implementation Reserve” means the cash reserve to be established by SFC on
the Plan Implementation Date in the amount of $5,000,000 or such other amount as may be
agreed by SFC, the Monitor and the Initial Consenting Noteholders, which cash reserve shall be
maintained and administered by the Monitor for the purpose of administering SFC and the
Claims Procedure, as necessary, from and after the Plan Implementation Date.

“Monitor’s Ernst & Young Settlement Certificate” has the meaning ascribed thereto in
section 11.1(a) hereof.

“Monitor’s Named Third Party Settlement Certificate” has the meaning ascribed thereto in
section 11.2(b) hereof.

“Named Directors and Officers” means Andrew Agnew, William E. Ardell, James Bowland,
Leslie Chan, Michael Cheng, Lawrence Hon, James M.E. Hyde, Richard M. Kimel, R. John
(Jack) Lawrence, Jay A. Lefton, Edmund Mak, Tom Maradin, Judson Martin, Simon Murray,
James F. O’Donnell, William P. Rosenfeld, Peter Donghong Wang, Garry West and Kee Y.
Wong, in their respective capacities as Directors or Officers, and “Named Director or Officer”
means any one of them.

“Named Third Party Defendant Settlement” means a binding settlement between any
applicable Named Third Party Defendant and one or more of: (i) counsel to the plaintiffs in any
of'the Class Actions; and (ii) the Litigation Trustee (on behalf of the Litigation Trust) (if after the
Plan Implementation Date), provided that, in each case, such settlement must be acceptable to
SFC (if on or prior to the Plan Implementation Date), the Monitor, the Initial Consenting
Noteholders (if on or prior to the Plan Implementation Date) and the Litigation Trustee (if after
the Plan Implementation Date), and provided further that such settlement shall not affect the
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plaintiffs in the Class Actions without the consent of counsel to the Ontario Class Action
Plaintiffs.

“Named Third Party Defendant Settlement Order” means an Order of the Court approving a
Named Third Party Defendant Settlement in form and in substance satisfactory to the applicable
Named Third Party Defendant, SFC (if occurring on or prior to the Plan Implementation Date),
the Monitor, the Initial Consenting Noteholders (if on or prior to the Plan Implementation Date),
the Litigation Trustee (if after the Plan Implementation Date) and counsel to the Ontario Class
Action Plaintiffs (if the plaintiffs in any of the Class Actions are affected by the applicable
Named Third Party Defendant Settlement).

“Named Third Party Defendant Release” means a release of any applicable Named Third
Party Defendant agreed to pursuant to a Named Third Party Defendant Settlement and approved
pursuant to a Named Third Party Defendant Settlement Order, provided that such release must be
acceptable to SFC (if on or prior to the Plan Implementation Date), the Monitor, the Initial
Consenting Noteholders (if on or prior to the Plan Implementation Date) and the Litigation
Trustee (if after the Plan Implementation Date), and provided further that such release shall not
affect the plaintiffs in the Class Actions without the consent of counsel to the Ontario Class
Action Plaintiffs.

“Named Third Party Defendants” means the Third Party Defendants listed on Schedule “A” to
the Plan in accordance with section 11.2(a) hereof, provided that only Eligible Third Party
Defendants may become Named Third Party Defendants.

“Newco” means the new corporation to be incorporated pursuant to section 6.2(a) hereof under
the laws of the Cayman Islands or such other jurisdiction as agreed to by SFC, the Monitor and
the Initial Consenting Noteholders.

“Newco II” means the new corporation to be incorporated pursuant to section 6.2(b) hereof
under the laws of the Cayman Islands or such other jurisdiction as agreed to by SFC, the Monitor
and the Initial Consenting Noteholders.

“Newco II Consideration” has the meaning ascribed thereto in section 6.4(x) hereof.

“Newco Equity Pool” means all of the Newco Shares to be issued by Newco on the Plan
Implementation Date. The number of Newco Shares to be issued on the Plan Implementation
Date shall be agreed by SFC, the Monitor and the Initial Consenting Noteholders prior to the
Plan Implementation Date.

“Newco Note Certificate” means a certificate evidencing Newco Notes.

“Newco Notes” means the new notes to be issued by Newco on the Plan Implementation Date in
the aggregate principal amount of $300,000,000, on such terms and conditions as are satisfactory
to the Initial Consenting Noteholders and SFC, acting reasonably.

“Newco Promissory Note 17, “Newco Promissory Note 2”, “Newco Promissory Note 3” and
“Newco Promissory Notes” have the meanings ascribed thereto in sections 6.4(k), 6.4(m),
6.4(n) and 6.4(q) hereof, respectively.
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“Newco Share Certificate” means a certificate evidencing Newco Shares.
“Newco Shares” means common shares in the capital of Newco.
“Non-Released D&O Claims” has the meaning ascribed thereto in section 4.9(f) hereof.

“Noteholder Advisors” means Goodmans LLP, Hogan Lovells and Conyers, Dill & Pearman
LLP in their capacity as legal advisors to the Initial Consenting Noteholders, and Moelis &
Company LLC and Moelis and Company Asia Limited, in their capacity as the financial advisors
to the Initial Consenting Noteholders.

“Noteholder Claim” means any Claim by a Noteholder (or a Trustee or other representative on
the Noteholder’s behalf) in respect of or in relation to the Notes owned or held by such
Noteholder, including all principal and Accrued Interest payable to such Noteholder pursuant to
such Notes or the Note Indentures, but for greater certainty does not include any Noteholder
Class Action Claim.

“Noteholder Class Action Claim” means any Class Action Claim, or any part thereof, against
SFC, any of the Subsidiaries, any of the Directors and Officers of SFC or the Subsidiaries, any of
the Auditors, any of the Underwriters and/or any other defendant to the Class Action Claims that
relates to the purchase, sale or ownership of Notes, but for greater certainty does not include a
Noteholder Claim.

“Noteholder Class Action Claimant” means any Person having or asserting a Noteholder Class
Action Claim.

“Noteholder Class Action Representative” means an individual to be appointed by counsel to
the Ontario Class Action Plaintiffs.

“Noteholders” means, collectively, the beneficial owners of Notes as of the Distribution Record
Date and, as the context requires, the registered holders of Notes as of the Distribution Record
Date, and “Noteholder” means any one of the Noteholders.

“Note Indentures” means, collectively, the 2013 Note Indenture, the 2014 Note Indenture, the
2016 Note Indenture and the 2017 Note Indenture.

“Notes” means, collectively, the 2013 Notes, the 2014 Notes, the 2016 Notes and the 2017
Notes.

“Officer” means, with respect to SFC or any Subsidiary, anyone who is or was, or may be
deemed to be or have been, whether by statute, operation of law or otherwise, an officer or de
facto officer of such SFC Company.

“Ontario Class Action Plaintiffs” means the plaintiffs in the Ontario class action case styled as

Trustees of the Labourers’ Pension Fund of Central and Eastern Canada et al v. Sino-Forest
Corporation et al. (Ontario Superior Court of Justice, Court File No. CV-11-431153-00CP).
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“Order” means any order of the Court made in connection with the CCAA Proceeding or this
Plan.

“Ordinary Affected Creditor” means a Person with an Ordinary Affected Creditor Claim.

“Ordinary Affected Creditor Claim” means a Claim that is not: an Unaffected Claim; a
Noteholder Claim; an Equity Claim; a Subsidiary Intercompany Claim; a Noteholder Class
Action Claim; or a Class Action Indemnity Claim (other than a Class Action Indemnity Claim by
any of the Third Party Defendants in respect of the Indemnified Noteholder Class Action
Claims).

“Other Directors and/or Officers” means any Directors and/or Officers other than the Named
Directors and Officers.

“Permitted Continuing Retainer” has the meaning ascribed thereto in section 6.4(d) hereof.

“Person” means any individual, sole proprietorship, limited or unlimited liability corporation,
partnership, unincorporated association, unincorporated syndicate, unincorporated organization,
body corporate, joint venture, trust, pension fund, union, Governmental Entity, and a natural
person including in such person’s capacity as trustee, heir, beneficiary, executor, administrator or
other legal representative.

“Plan” means this Plan of Compromise and Reorganization (including all schedules hereto) filed
by SFC pursuant to the CCAA and the CBCA, as it may be further amended, supplemented or
restated from time to time in accordance with the terms hereof or an Order.

“Plan Implementation Date” means the Business Day on which this Plan becomes effective,
which shall be the Business Day on which the Monitor has filed with the Court the certificate
contemplated in section 9.2 hereof, or such other date as SFC, the Monitor and the Initial
Consenting Noteholders may agree.

“PRC” means the People’s Republic of China.

“Proof of Claim” means the “Proof of Claim” referred to in the Claims Procedure Order,
substantially in the form attached to the Claims Procedure Order.

“Pro-Rata” means:

(a) with respect to any Noteholder in relation to all Noteholders, the proportion of (i)
the principal amount of Notes beneficially owned by such Noteholder as of the
Distribution Record Date plus the Accrued Interest owing on such Notes as of the
Filing Date, in relation to (ii) the aggregate principal amount of all Notes
outstanding as of the Distribution Record Date plus the aggregate of all Accrued
Interest owing on all Notes as of the Filing Date;

(b) with respect to any Early Consent Noteholder in relation to all Early Consent
Noteholders, the proportion of the principal amount of Early Consent Notes
beneficially owned by such Early Consent Noteholder as of the Distribution
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Record Date in relation to the aggregate principal amount of Early Consent Notes
held by all Early Consent Noteholders as of the Distribution Record Date; and

(c) with respect to any Affected Creditor in relation to all Affected Creditors, the
proportion of such Affected Creditor’s Affected Creditor Claim as at any relevant
time in relation to the aggregate of all Proven Claims and Unresolved Claims of
Affected Creditors as at that time.

“Proven Claim” means an Affected Creditor Claim to the extent that such Affected Creditor
Claim is finally determined and valued in accordance with the provisions of the Claims
Procedure Order, the Meeting Order or any other Order, as applicable.

“Released Claims” means all of the rights, claims and liabilities of any kind released pursuant to
Article 7 hereof.

“Released Parties” means, collectively, those Persons released pursuant to Article 7 hereof, but
only to the extent so released, and each such Person is referred to individually as a “Released
Party”.

“Required Majority” means a majority in number of Affected Creditors with Proven Claims,
and two-thirds in value of the Proven Claims held by such Affected Creditors, in each case who
vote (in person or by proxy) on the Plan at the Meeting.

“Remaining Post-Implementation Reserve Amount” has the meaning ascribed thereto in
section 5.7(b) hereof.

“Restructuring Claim” means any right or claim of any Person that may be asserted or made in
whole or in part against SFC, whether or not asserted or made, in connection with any
indebtedness, liability or obligation of any kind arising out of the restructuring, termination,
repudiation or disclaimer of any lease, contract, or other agreement or obligation on or after the
Filing Date and whether such restructuring, termination, repudiation or disclaimer took place or
takes place before or after the date of the Claims Procedure Order.

“Restructuring Transaction” means the transactions contemplated by this Plan (including any
Alternative Sale Transaction that occurs pursuant to section 10.1 hereof).

“RSA” means the Restructuring Support Agreement executed as of March 30, 2012 by SFC, the
Direct Subsidiaries and the Initial Consenting Noteholders, and subsequently executed or
otherwise agreed to by the Early Consent Noteholders, as such Restructuring Support Agreement
may be amended, restated and varied from time to time in accordance with its terms.

“Sanction Date” means the date that the Sanction Order is granted by the Court.
“Sanction Order” means the Order of the Court sanctioning and approving this Plan.

“Section 5.1(2) D&O Claim” means any D&O Claim that is not permitted to be compromised
pursuant to section 5.1(2) of the CCAA, but only to the extent not so permitted, provided that
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any D&O Claim that qualifies as a Non-Released D&O Claim or a Continuing Other D&O
Claim shall not constitute a Section 5.1(2) D&O Claim.

“Settlement Trust” has the meaning ascribed thereto in section 11.1(a) hereof.

“Settlement Trust Order” means an order establishing the Settlement Trust in form and in
substance satisfactory to Ernst & Young and counsel to the Ontario Class Action Plaintiffs,
provided that such order shall also be acceptable to SFC (if occurring on or prior to the Plan
Implementation Date), the Monitor and the Initial Consenting Noteholders, as applicable, to the
extent, if any, that such order affects SFC, the Monitor or the Initial Consenting Noteholders,
each acting reasonably.

“Settlement Trust” means a trust established in accordance with the terms of the Settlement
Trust Order.

“SFC” has the meaning ascribed thereto in the recitals.

“SFC Advisors” means Bennett Jones LLP, Appleby Global Group, King & Wood Mallesons
and Linklaters LLP, in their respective capacities as legal advisors to SFC, and Houlihan Lokey
Howard & Zukin Capital, Inc., in its capacity as financial advisor to SFC.

“SFC Assets” means all of SFC’s right, title and interest in and to all of SFC’s properties, assets
and rights of every kind and description (including all restricted and unrestricted cash, contracts,
real property, receivables or other debts owed to SFC, Intellectual Property, SFC’s corporate
name and all related marks, all of SFC’s ownership interests in the Subsidiaries (including all of
the shares of the Direct Subsidiaries and any other Subsidiaries that are directly owned by SFC
immediately prior to the Effective Time), all of SFC’s ownership interest in Greenheart and its
subsidiaries, all SFC Intercompany Claims, any entitlement of SFC to any insurance proceeds
and a right to the Remaining Post-Implementation Reserve Amount), other than the Excluded
SFC Assets.

“SFC Barbados” means Sino-Forest International (Barbados) Corporation, a wholly-owned
subsidiary of SFC established under the laws of Barbados.

“SFC Business” means the business operated by the SFC Companies.

“SFC Continuing Shareholder” means the Litigation Trustee or such other Person as may be
agreed to by the Monitor and the Initial Consenting Noteholders.

“SFC Companies” means, collectively, SFC and all of the Subsidiaries, and “SFC Company”
means any of them.

“SFC Escrow Co.” means the company to be incorporated as a wholly-owned subsidiary of SFC
pursuant to section 6.3 hereof under the laws of the Cayman Islands or such other jurisdiction as
agreed to by SFC, the Monitor and the Initial Consenting Noteholders.

“SFC Escrow Co. Share” has the meaning ascribed thereto in section 6.3 hereof.
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“SFC Intercompany Claim” means any amount owing to SFC by any Subsidiary or Greenheart
and any claim by SFC against any Subsidiary or Greenheart.

“Subsidiaries” means all direct and indirect subsidiaries of SFC, other than (i) Greenheart and
its direct and indirect subsidiaries and (ii) SFC Escrow Co., and “Subsidiary” means any one of
the Subsidiaries.

“Subsidiary Intercompany Claim” means any Claim by any Subsidiary or Greenheart against
SFC.

“Tax” or “Taxes” means any and all federal, provincial, municipal, local and foreign taxes,
assessments, reassessments and other governmental charges, duties, impositions and liabilities
including for greater certainty taxes based upon or measured by reference to income, gross
receipts, profits, capital, transfer, land transfer, sales, goods and services, harmonized sales, use,
value-added, excise, withholding, business, franchising, property, development, occupancy,
employer health, payroll, employment, health, social services, education and social security
taxes, all surtaxes, all customs duties and import and export taxes, all licence, franchise and
registration fees and all employment insurance, health insurance and government pension plan
premiums or contributions, together with all interest, penalties, fines and additions with respect
to such amounts.

“Taxing Authorities” means any one of Her Majesty the Queen, Her Majesty the Queen in right
of Canada, Her Majesty the Queen in right of any province or territory of Canada, the Canada
Revenue Agency, any similar revenue or taxing authority of Canada and each and every province
or territory of Canada and any political subdivision thereof, any similar revenue or taxing
authority of the United States, the PRC, Hong Kong or other foreign state and any political
subdivision thereof, and any Canadian, United States, Hong Kong, PRC or other government,
regulatory authority, government department, agency, commission, bureau, minister, court,
tribunal or body or regulation-making entity exercising taxing authority or power, and “Taxing
Authority” means any one of the Taxing Authorities.

“Third Party Defendants” means any defendants to the Class Action Claims (present or future)
other than SFC, the Subsidiaries, the Named Directors and Officers or the Trustees.

“Transfer Agent” means Computershare Limited (or a subsidiary or affiliate thereof) or such
other transfer agent as Newco may appoint, with the prior written consent of the Monitor and the
Initial Consenting Noteholders.

“Trustee Claims” means any rights or claims of the Trustees against SFC under the Note
Indentures for compensation, fees, expenses, disbursements or advances, including reasonable
legal fees and expenses, incurred or made by or on behalf of the Trustees before or after the Plan
Implementation Date in connection with the performance of their respective duties under the
Note Indentures or this Plan.

“Trustees” means, collectively, The Bank of New York Mellon in its capacity as trustee for the
2013 Notes and the 2016 Notes, and Law Debenture Trust Company of New York in its capacity
as trustee for the 2014 Notes and the 2017 Notes, and “Trustee” means either one of them.
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“Unaffected Claim” means any:
(a) Claim secured by the Administration Charge;
(b) Government Priority Claim;
(c) Employee Priority Claim;
(d) Lien Claim;

(e) any other Claim of any employee, former employee, Director or Officer of SFC in
respect of wages, vacation pay, bonuses, termination pay, severance pay or other
remuneration payable to such Person by SFC, other than any termination pay or
severance pay payable by SFC to a Person who ceased to be an employee,
Director or Officer of SFC prior to the date of this Plan;

® Trustee Claims; and

(2) any trade payables that were incurred by SFC (i) after the Filing Date but before
the Plan Implementation Date; and (ii) in compliance with the Initial Order or
other Order issued in the CCAA Proceeding.

“Unaffected Claims Reserve” means the cash reserve to be established by SFC on the Plan
Implementation Date and maintained by the Monitor, in escrow, for the purpose of paying
certain Unaffected Claims in accordance with section 4.2 hereof.

“Unaffected Creditor” means a Person who has an Unaffected Claim, but only in respect of and
to the extent of such Unaffected Claim.

“Undeliverable Distribution” has the meaning ascribed thereto in section 5.4.

“Underwriters” means any underwriters of SFC that are named as defendants in the Class
Action Claims, including for greater certainty Credit Suisse Securities (Canada), Inc., TD
Securities Inc., Dundee Securities Corporation, RBC Dominion Securities Inc., Scotia Capital
Inc., CIBC World Markets Inc., Merrill Lynch Canada Inc., Canaccord Financial Ltd., Maison
Placements Canada Inc., Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce, Fenner
& Smith Incorporated (successor by merger to Banc of America Securities LLC).

“Unresolved Claim” means an Affected Creditor Claim in respect of which a Proof of Claim
has been filed in a proper and timely manner in accordance with the Claims Procedure Order but
that, as at any applicable time, has not been finally (i) determined to be a Proven Claim or (ii)
disallowed in accordance with the Claims Procedure Order, the Meeting Order or any other
Order.

“Unresolved Claims Escrow Agent” means SFC Escrow Co. or such other Person as may be
agreed by SFC, the Monitor and the Initial Consenting Noteholders.
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“Unresolved Claims Reserve” means the reserve of Newco Shares, Newco Notes and Litigation
Trust Interests, if any, to be established pursuant to sections 6.4(h)(ii) and 6.4(r) hereof in respect
of Unresolved Claims as at the Plan Implementation Date, which reserve shall be held and
maintained by the Unresolved Claims Escrow Agent, in escrow, for distribution in accordance
with the Plan. As at the Plan Implementation Date, the Unresolved Claims Reserve will consist
of that amount of Newco Shares, Newco Notes and Litigation Trust Interests as is necessary to
make any potential distributions under the Plan in respect of the following Unresolved Claims:
(1) Class Action Indemnity Claims in an amount up to the Indemnified Noteholder Class Action
Limit; (ii) Claims in respect of Defence Costs in the amount of $30 million or such other amount
as may be agreed by the Monitor and the Initial Consenting Noteholders; and (iii) other Affected
Creditor Claims that have been identified by the Monitor as Unresolved Claims in an amount up
to $500,000 or such other amount as may be agreed by the Monitor and the Initial Consenting
Noteholders.

“Website” means the website maintained by the Monitor in respect of the CCAA Proceeding
pursuant to the Initial Order at the following web address: http://cfcanada.fticonsulting.com/sfc.

1.2 Certain Rules of Interpretation
For the purposes of the Plan:

(a) any reference in the Plan to an Order, agreement, contract, instrument, indenture,
release, exhibit or other document means such Order, agreement, contract,
instrument, indenture, release, exhibit or other document as it may have been or
may be validly amended, modified or supplemented;

(b) the division of the Plan into “articles” and “sections” and the insertion of a table
of contents are for convenience of reference only and do not affect the
construction or interpretation of the Plan, nor are the descriptive headings of
“articles” and “sections” intended as complete or accurate descriptions of the
content thereof;

(c) unless the context otherwise requires, words importing the singular shall include
the plural and vice versa, and words importing any gender shall include all
genders;

(d) the words “includes” and “including” and similar terms of inclusion shall not,
unless expressly modified by the words “only” or “solely”, be construed as terms
of limitation, but rather shall mean “includes but is not limited to” and “including
but not limited to”, so that references to included matters shall be regarded as
illustrative without being either characterizing or exhaustive;

(e) unless otherwise specified, all references to time herein and in any document
issued pursuant hereto mean local time in Toronto, Ontario and any reference to
an event occurring on a Business Day shall mean prior to 5:00 p.m. (Toronto
time) on such Business Day;
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) unless otherwise specified, time periods within or following which any payment is
to be made or act is to be done shall be calculated by excluding the day on which
the period commences and including the day on which the period ends and by
extending the period to the next succeeding Business Day if the last day of the
period is not a Business Day;

(2) unless otherwise provided, any reference to a statute or other enactment of
parliament or a legislature includes all regulations made thereunder, all
amendments to or re-enactments of such statute or regulations in force from time
to time, and, if applicable, any statute or regulation that supplements or
supersedes such statute or regulation; and

(h) references to a specified “article” or “section” shall, unless something in the
subject matter or context is inconsistent therewith, be construed as references to
that specified article or section of the Plan, whereas the terms ‘“the Plan”,
“hereot”, “herein”, “hereto”, “hereunder” and similar expressions shall be deemed

to refer generally to the Plan and not to any particular “article”, “section” or other
portion of the Plan and include any documents supplemental hereto.

1.3 Currency

For the purposes of this Plan, all amounts shall be denominated in Canadian dollars and
all payments and distributions to be made in cash shall be made in Canadian dollars. Any
Claims or other amounts denominated in a foreign currency shall be converted to Canadian
dollars at the Reuters closing rate on the Filing Date.

14 Successors and Assigns

The Plan shall be binding upon and shall enure to the benefit of the heirs, administrators,
executors, legal personal representatives, successors and assigns of any Person named or referred
to in the Plan.

1.5  Governing Law

The Plan shall be governed by and construed in accordance with the laws of the Province
of Ontario and the federal laws of Canada applicable therein. All questions as to the
interpretation of or application of the Plan and all proceedings taken in connection with the Plan
and its provisions shall be subject to the jurisdiction of the Court.

1.6 Schedule “A”

Schedule “A” to the Plan is incorporated by reference into the Plan and forms part of the
Plan.
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ARTICLE 2
PURPOSE AND EFFECT OF THE PLAN

2.1 Purpose
The purpose of the Plan is:

(a) to effect a full, final and irrevocable compromise, release, discharge, cancellation
and bar of all Affected Claims;

(b) to effect the distribution of the consideration provided for herein in respect of
Proven Claims;

() to transfer ownership of the SFC Business to Newco and then from Newco to
Newco II, in each case free and clear of all claims against SFC and certain related
claims against the Subsidiaries, so as to enable the SFC Business to continue on a
viable, going concern basis; and

(d) to allow Affected Creditors and Noteholder Class Action Claimants to benefit
from contingent value that may be derived from litigation claims to be advanced
by the Litigation Trustee.

The Plan is put forward in the expectation that the Persons with an economic interest in SFC,
when considered as a whole, will derive a greater benefit from the implementation of the Plan
and the continuation of the SFC Business as a going concern than would result from a
bankruptcy or liquidation of SFC.

2.2 Claims Affected

The Plan provides for, among other things, the full, final and irrevocable compromise,
release, discharge, cancellation and bar of Affected Claims and effectuates the restructuring of
SFC. The Plan will become effective at the Effective Time on the Plan Implementation Date,
other than such matters occurring on the Equity Cancellation Date (if the Equity Cancellation
date does not occur on the Plan Implementation Date) which will occur and be effective on such
date, and the Plan shall be binding on and enure to the benefit of SFC, the Subsidiaries, Newco,
Newco II, SFC Escrow Co., any Person having an Affected Claim, the Directors and Officers of
SFC and all other Persons named or referred to in, or subject to, the Plan, as and to the extent
provided for in the Plan.

23 Unaffected Claims against SFC Not Affected

Any amounts properly owing by SFC in respect of Unaffected Claims will be satisfied in
accordance with section 4.2 hereof. Consistent with the foregoing, all liabilities of the Released
Parties in respect of Unaffected Claims (other than the obligation of SFC to satisfy such
Unaffected Claims in accordance with section 4.2 hereof) will be fully, finally, irrevocably and
forever compromised, released, discharged, cancelled and barred pursuant to Article 7 hereof.
Nothing in the Plan shall affect SFC’s rights and defences, both legal and equitable, with respect
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to any Unaffected Claims, including all rights with respect to legal and equitable defences or
entitlements to set-offs or recoupments against such Unaffected Claims.

2.4 Insurance

(a)

(b)

(c)

Subject to the terms of this section 2.4, nothing in this Plan shall prejudice,
compromise, release, discharge, cancel, bar or otherwise affect any right,
entitlement or claim of any Person against SFC or any Director or Officer, or any
insurer, in respect of an Insurance Policy or the proceeds thereof.

Nothing in this Plan shall prejudice, compromise, release or otherwise affect any
right or defence of any such insurer in respect of any such Insurance Policy.
Furthermore, nothing in this Plan shall prejudice, compromise, release or
otherwise affect (i) any right of subrogation any such insurer may have against
any Person, including against any Director or Officer in the event of a
determination of fraud against SFC or any Director or Officer in respect of whom
such a determination is specifically made, and /or (ii) the ability of such insurer
to claim repayment of Defense Costs (as defined in any such policy) from SFC
and/or any Director or Officer in the event that the party from whom repayment is
sought is not entitled to coverage under the terms and conditions of any such
Insurance Policy

Notwithstanding anything herein (including section 2.4(b) and the releases and
injunctions set forth in Article 7 hereof), but subject to section 2.4(d) hereof, all
Insured Claims shall be deemed to remain outstanding and are not released
following the Plan Implementation Date, but recovery as against SFC and the
Named Directors and Officers is limited only to proceeds of Insurance Policies
that are available to pay such Insured Claims, either by way of judgment or
settlement. SFC and the Directors or Officers shall make all reasonable efforts to
meet all obligations under the Insurance Policies. The insurers agree and
acknowledge that they shall be obliged to pay any Loss payable pursuant to the
terms and conditions of their respective Insurance Policies notwithstanding the
releases granted to SFC and the Named Directors and Officers under this Plan,
and that they shall not rely on any provisions of the Insurance Policies to argue, or
otherwise assert, that such releases excuse them from, or relieve them of, the
obligation to pay Loss that otherwise would be payable under the terms of the
Insurance Policies. For greater certainty, the insurers agree and consent to a direct
right of action against the insurers, or any of them, in favour of any plaintiff who
or which has (a) negotiated a settlement of any Claim covered under any of the
Insurance Policies, which settlement has been consented to in writing by the
insurers or such of them as may be required or (b) obtained a final judgment
against one or more of SFC and/or the Directors or Officers which such plaintiff
asserts, in whole or in part, represents Loss covered under the Insurance Policies,
notwithstanding that such plaintiff is not a named insured under the Insurance
Policies and that neither SFC nor the Directors or Officers are parties to such
action.



-29 .-

(d)  Notwithstanding anything in this section 2.4, from and after the Plan
Implementation Date, any Person having an Insured Claim shall, as against SFC
and the Named Directors and Officers, be irrevocably limited to recovery solely
from the proceeds of the Insurance Policies paid or payable on behalf of SFC or
its Directors or Officers, and Persons with any Insured Claims shall have no right
to, and shall not, directly or indirectly, make any claim or seek any recoveries
from SFC, any of the Named Directors and Officers, any of the Subsidiaries,
Newco or Newco II, other than enforcing such Person's rights to be paid from the
proceeds of an Insurance Policy by the applicable insurer(s), and this section
2.4(d) may be relied upon and raised or pled by SFC, Newco, Newco II, any
Subsidiary and any Named Director and Officer in defence or estoppel of or to
enjoin any claim, action or proceeding brought in contravention of this section

2.5 Claims Procedure Order

For greater certainty, nothing in this Plan revives or restores any right or claim of any
kind that is barred or extinguished pursuant to the terms of the Claims Procedure Order, provided
that nothing in this Plan, the Claims Procedure Order or any other Order compromises, releases,
discharges, cancels or bars any claim against any Person for fraud or criminal conduct, regardless
of whether or not any such claim has been asserted to date.

ARTICLE 3
CLASSIFICATION, VOTING AND RELATED MATTERS

3.1 Claims Procedure

The procedure for determining the validity and quantum of the Affected Claims shall be
governed by the Claims Procedure Order, the Meeting Order, the CCAA, the Plan and any other
Order, as applicable. SFC, the Monitor and any other creditor in respect of its own Claim, shall
have the right to seek the assistance of the Court in valuing any Claim, whether for voting or
distribution purposes, if required, and to ascertain the result of any vote on the Plan.

3.2 Classification

(a) The Affected Creditors shall constitute a single class, the “Affected Creditors
Class”, for the purposes of considering and voting on the Plan.

(b) The Equity Claimants shall constitute a single class, separate from the Affected
Creditors Class, but shall not, and shall have no right to, attend the Meeting or
vote on the Plan in such capacity.

3.3  Unaffected Creditors
No Unaffected Creditor, in respect of an Unaffected Claim, shall:
(a) be entitled to vote on the Plan;

(b) be entitled to attend the Meeting; or
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() receive any entitlements under this Plan in respect of such Unaffected Creditor’s
Unaffected Claims (other than its right to have its Unaffected Claim addressed in
accordance with section 4.2 hereof).

3.4  Creditors’ Meeting

The Meeting shall be held in accordance with the Plan, the Meeting Order and any further
Order of the Court. The only Persons entitled to attend and vote on the Plan at the Meeting are
those specified in the Meeting Order.

3.5 Approval by Creditors

In order to be approved, the Plan must receive the affirmative vote of the Required
Majority of the Affected Creditors Class.

ARTICLE 4
DISTRIBUTIONS, PAYMENTS AND TREATMENT OF CLAIMS

4.1 Affected Creditors

All Affected Creditor Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred on the Plan Implementation Date.
Each Affected Creditor that has a Proven Claim shall be entitled to receive the following in
accordance with the Plan:

(a) such Affected Creditor’s Pro-Rata number of the Newco Shares to be issued by
Newco from the Affected Creditors Equity Sub-Pool in accordance with the Plan;

(b) such Affected Creditor’s Pro-Rata amount of the Newco Notes to be issued by
Newco in accordance with the Plan; and

(c) such Affected Creditor’s Pro-Rata share of the Litigation Trust Interests to be
allocated to the Affected Creditors in accordance with 4.11 hereof and the terms
of the Litigation Trust.

From and after the Plan Implementation Date, each Affected Creditor, in such capacity, shall
have no rights as against SFC in respect of its Affected Creditor Claim.

4.2 Unaffected Creditors

Each Unaffected Claim that is finally determined as such, as to status and amount, and
that is finally determined to be valid and enforceable against SFC, in each case in accordance
with the Claims Procedure Order or other Order:

(a) subject to sections 4.2(b) and 4.2(c) hereof, shall be paid in full from the
Unaffected Claims Reserve and limited to recovery against the Unaffected Claims
Reserve, and Persons with Unaffected Claims shall have no right to, and shall not,
make any claim or seek any recoveries from any Person in respect of Unaffected
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Claims, other than enforcing such Person’s right against SFC to be paid from the
Unaffected Claims Reserve;

in the case of Claims secured by the Administration Charge:

(1)

(i)

if billed or invoiced to SFC prior to the Plan Implementation Date, such
Claims shall be paid by SFC in accordance with section 6.4(d) hereof; and

if billed or invoiced to SFC on or after the Plan Implementation Date, such
Claims shall be paid from the Administration Charge Reserve, and all such
Claims shall be limited to recovery against the Administration Charge
Reserve, and any Person with such Claims shall have no right to, and shall
not, make any claim or seek any recoveries from any Person in respect of
such Claims, other than enforcing such Person’s right against the
Administration Charge Reserve; and

in the case of Lien Claims:

(1)

(i)

(iii)

at the election of the Initial Consenting Noteholders, and with the consent
of the Monitor, SFC shall satisfy such Lien Claim by the return of the
applicable property of SFC that is secured as collateral for such Lien
Claim, and the applicable Lien Claimant shall be limited to its recovery
against such secured property in respect of such Lien Claim.

if the Initial Consenting Noteholders do not elect to satisfy such Lien
Claim by the return of the applicable secured property: (A) SFC shall
repay the Lien Claim in full in cash on the Plan Implementation Date; and
(B) the security held by the applicable Lien Claimant over the property of
SFC shall be fully, finally, irrevocably and forever released, discharged,
cancelled and barred; and

upon the satisfaction of a Lien Claim in accordance with sections 4.2(c)(i)
or 4.2(c)(ii) hereof, such Lien Claims shall be fully, finally, irrevocably
and forever released, discharged, cancelled and barred.

Early Consent Noteholders

As additional consideration for the compromise, release, discharge, cancellation and bar

of the Affected Creditor Claims in respect of its Notes, each Early Consent Noteholder shall
receive (in addition to the consideration it is entitled to receive in accordance with section 4.1
hereof) its Pro-Rata number of the Newco Shares to be issued by Newco from the Early Consent
Equity Sub-Pool in accordance with the Plan.

Noteholder Class Action Claimants

(a)

All Noteholder Class Action Claims against SFC, the Subsidiaries or the Named
Directors or Officers (other than any Noteholder Class Action Claims against the
Named Directors or Officers that are Section 5.1(2) D&O Claims, Conspiracy
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Claims or Non-Released D&O Claims) shall be fully, finally, irrevocably and
forever compromised, released, discharged, cancelled and barred without
consideration as against all said Persons on the Plan Implementation Date.
Subject to section 4.4(f) hereof, Noteholder Class Action Claimants shall not
receive any consideration or distributions under the Plan in respect of their
Noteholder Class Action Claims. Noteholder Class Action Claimants shall not be
entitled to attend or to vote on the Plan at the Meeting in respect of their
Noteholder Class Action Claims.

Notwithstanding anything to the contrary in section 4.4(a), Noteholder Class
Action Claims as against the Third Party Defendants (x) are not compromised,
discharged, released, cancelled or barred, (y) shall be permitted to continue as
against the Third Party Defendants and (z) shall not be limited or restricted by this
Plan in any manner as to quantum or otherwise (including any collection or
recovery for such Noteholder Class Action Claims that relates to any liability of
the Third Party Defendants for any alleged liability of SFC), provided that:

(1) in accordance with the releases set forth in Article 7 hereof, the collective
aggregate amount of all rights and claims asserted or that may be asserted
against the Third Party Defendants in respect of any such Noteholder
Class Action Claims for which any such Persons in each case have a valid
and enforceable Class Action Indemnity Claim against SFC (the
“Indemnified Noteholder Class Action Claims”) shall not exceed, in the
aggregate, the Indemnified Noteholder Class Action Limit, and in
accordance with section 7.3 hereof, all Persons shall be permanently and
forever barred, estopped, stayed and enjoined, on and after the Effective
Time, from seeking to enforce any liability in respect of the Indemnified
Noteholder Class Action Claims that exceeds the Indemnified Noteholder
Class Action Limit;

(i) subject to section 4.4(g), any Class Action Indemnity Claims against SFC
by the Third Party Defendants in respect of the Indemnified Noteholder
Class Action Claims shall be treated as Affected Creditor Claims against
SFC, but only to the extent that any such Class Action Indemnity Claims
that are determined to be properly indemnified by SFC, enforceable
against SFC and are not barred or extinguished by the Claims Procedure
Order, and further provided that the aggregate liability of SFC in respect
of all such Class Action Indemnity Claims shall be limited to the lesser of:
(A) the actual aggregate liability of the Third Party Defendants pursuant to
any final judgment, settlement or other binding resolution in respect of the
Indemnified Noteholder Class Action Claims; and (B) the Indemnified
Noteholder Class Action Limit; and

(i)  for greater certainty, in the event that any Third Party Defendant is found
to be liable for or agrees to a settlement in respect of a Noteholder Class
Action Claim (other than a Noteholder Class Action Claim for fraud or
criminal conduct) and such amounts are paid by or on behalf of the
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applicable Third Party Defendant, then the amount of the Indemnified
Noteholder Class Action Limit applicable to the remaining Third Party
Defendants shall be reduced by the amount paid in respect of such
Noteholder Class Action Claim, as applicable.

Subject to section 7.1(0), the Claims of the Underwriters for indemnification in
respect of any Noteholder Class Action Claims (other than Noteholder Class
Action Claims against the Underwriters for fraud or criminal conduct) shall, for
purposes of the Plan, be deemed to be valid and enforceable Class Action
Indemnity Claims against SFC (as limited pursuant to section 4.4(b) hereof),
provided that: (i) the Underwriters shall not be entitled to receive any distributions
of any kind under the Plan in respect of such Claims; (ii) such Claims shall be
fully, finally, irrevocably and forever compromised, released, discharged,
cancelled and barred on the Plan Implementation Date; and (iii) the amount of
such Claims shall not affect the calculation of any Pro-Rata entitlements of the
Affected Creditors under this Plan. For greater certainty, to the extent of any
conflict with respect to the Underwriters between section 4.4(e) hereof and this
section 4.4(c), this section 4.4(c) shall prevail.

Subject to section 7.1(m), any and all indemnification rights and entitlements of
Ernst & Young at common law and any and all indemnification agreements
between Ernst & Young and SFC shall be deemed to be valid and enforceable in
accordance with their terms for the purpose of determining whether the Claims of
Ernst & Young for indemnification in respect of Noteholder Class Action Claims
are valid and enforceable within the meaning of section 4.4(b) hereof. With
respect to Claims of Ernst & Young for indemnification in respect of Noteholder
Class Action Claims that are valid and enforceable: (i) Ernst & Young shall not be
entitled to receive any distributions of any kind under the Plan in respect of such
Claims; (ii)) such Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred on the Plan
Implementation Date; and (iii) the amount of such Claims shall not affect the
calculation of any Pro-Rata entitlements of the Affected Creditors under this Plan.

Subject to section 7.1(n), any and all indemnification rights and entitlements of
the Named Third Party Defendants at common law and any and all
indemnification agreements between the Named Third Party Defendants and SFC
shall be deemed to be valid and enforceable in accordance with their terms for the
purpose of determining whether the Claims of the Named Third Party Defendants
for indemnification in respect of Noteholder Class Action Claims are valid and
enforceable within the meaning of section 4.4(b) hereof. With respect to Claims
of the Named Third Party Defendants for indemnification in respect of
Noteholder Class Action Claims that are valid and enforceable: (i) the Named
Third Party Defendants shall not be entitled to receive any distributions of any
kind under the Plan in respect of such Claims; (ii) such Claims shall be fully,
finally, irrevocably and forever compromised, released, discharged, cancelled and
barred on the Plan Implementation Date; and (iii) the amount of such Claims shall
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not affect the calculation of any Pro-Rata entitlements of the Affected Creditors
under this Plan.

® Each Noteholder Class Action Claimant shall be entitled to receive its share of the
Litigation Trust Interests to be allocated to Noteholder Class Action Claimants in
accordance with the terms of the Litigation Trust and section 4.11 hereof, as such
Noteholder Class Action Claimant’s share is determined by the applicable Class
Action Court.

(g)  Nothing in this Plan impairs, affects or limits in any way the ability of SFC, the
Monitor or the Initial Consenting Noteholders to seek or obtain an Order, whether
before or after the Plan Implementation Date, directing that Class Action
Indemnity Claims in respect of Noteholder Class Action Claims or any other
Claims of the Third Party Defendants should receive the same or similar treatment
as is afforded to Class Action Indemnity Claims in respect of Equity Claims under
the terms of this Plan.

4.5  Equity Claimants

All Equity Claims shall be fully, finally, irrevocably and forever compromised, released,
discharged, cancelled and barred on the Plan Implementation Date. Equity Claimants shall not
receive any consideration or distributions under the Plan and shall not be entitled to vote on the
Plan at the Meeting.

4.6 Claims of the Trustees and Noteholders

For purposes of this Plan, all claims filed by the Trustees in respect of the Noteholder
Claims (other than any Trustee Claims) shall be treated as provided in section 4.1 and the
Trustees and the Noteholders shall have no other entitlements in respect of the guarantees and
share pledges that have been provided by the Subsidiaries, or any of them, all of which shall be
fully, finally, irrevocably and forever compromised, released, discharged, cancelled and barred
on the Plan Implementation Date as against the Subsidiaries pursuant to Article 7 hereof.

4.7  Claims of the Third Party Defendants

For purposes of this Plan, all claims filed by the Third Party Defendants against SFC
and/or any of its Subsidiaries shall be treated as follows:

(a) all such claims against the Subsidiaries shall be fully, finally, irrevocably and
forever compromised, released, discharged, cancelled and barred on the Plan
Implementation Date in accordance with Article 7 hereof;

(b) all such claims against SFC that are Class Action Indemnity Claims in respect of
Indemnified Noteholder Class Action Claims shall be treated as set out in section
4.4(b)(ii) hereof;

(c) all such claims against SFC for indemnification of Defence Costs shall be treated
in accordance with section 4.8 hereof; and
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(d) all other claims shall be treated as Equity Claims.

4.8 Defence Costs

All Claims against SFC for indemnification of defence costs incurred by any Person
(other than a Named Director or Officer) in connection with defending against Shareholder
Claims (as defined in the Equity Claims Order), Noteholder Class Action Claims or any other
claims of any kind relating to SFC or the Subsidiaries (“Defence Costs™) shall be treated as

follows:

(a) as Equity Claims to the extent they are determined to be Equity Claims under any
Order; and

(b) as Affected Creditor Claims to the extent that they are not determined to be
Equity Claims under any Order, provided that:

(1)

(i)

(iii)

if such Defence Costs were incurred in respect of a claim against the
applicable Person that has been successfully defended and the Claim for
such Defence Costs is otherwise valid and enforceable against SFC, the
Claim for such Defence Costs shall be treated as a Proven Claim, provided
that if such Claim for Defence Costs is a Class Action Indemnity Claim of
a Third Party Defendant against SFC in respect of any Indemnified
Noteholder Class Action Claim, such Claim for Defence Costs shall be
treated in the manner set forth in section 4.4(b)(ii) hereof;

if such Defence Costs were incurred in respect of a claim against the
applicable Person that has not been successfully defended or such Defence
Costs are determined not to be valid and enforceable against SFC, the
Claim for such Defence Costs shall be disallowed and no consideration
will be payable in respect thereof under the Plan; and

until any such Claim for Defence Costs is determined to be either a Claim
within section 4.8(b)(i) or a Claim within section 4.8(b)(ii), such Claim
shall be treated as an Unresolved Claim,

provided that nothing in this Plan impairs, affects or limits in any way the ability of SFC, the
Monitor or the Initial Consenting Noteholders to seek an Order that Claims against SFC for
indemnification of any Defence Costs should receive the same or similar treatment as is afforded
to Equity Claims under the terms of this Plan.

4.9 D&O Claims

(a) All D&O Claims against the Named Directors and Officers (other than Section
5.1(2) D&O Claims, Conspiracy Claims and Non-Released D&O Claims) shall be
fully, finally, irrevocably and forever compromised, released, discharged,
cancelled and barred without consideration on the Plan Implementation Date.
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All D&O Claims against the Other Directors and/or Officers shall not be
compromised, released, discharged, cancelled or barred by this Plan and shall be
permitted to continue as against the applicable Other Directors and/or Officers
(the “Continuing Other D&O Claims”), provided that any Indemnified
Noteholder Class Action Claims against the Other Directors and/or Officers shall
be limited as described in section 4.4(b)(i) hereof.

All D&O Indemnity Claims and any other rights or claims for indemnification
held by the Named Directors and Officers shall be deemed to have no value and
shall be fully, finally, irrevocably and forever compromised, released, discharged,
cancelled and barred without consideration on the Plan Implementation Date.

All D&O Indemnity Claims and any other rights or claims for indemnification
held by the Other Directors and/or Officers shall be deemed to have no value and
shall be fully, finally, irrevocably and forever compromised, released, discharged,
cancelled and barred without consideration on the Plan Implementation Date,
except that: (i) any such D&O Indemnity Claims for Defence Costs shall be
treated in accordance with section 4.8 hereof; and (ii) any Class Action Indemnity
Claim of an Other Director and/or Officer against SFC in respect of the
Indemnified Noteholder Class Action Claims shall be treated in the manner set
forth in section 4.4(b)(ii) hereof.

All Section 5.1(2) D&O Claims and all Conspiracy Claims shall not be
compromised, released, discharged, cancelled or barred by this Plan, provided that
any Section 5.1(2) D&O Claims against Named Directors and Officers and any
Conspiracy Claims against Named Directors and Officers shall be limited to
recovery from any insurance proceeds payable in respect of such Section 5.1(2)
D&O Claims or Conspiracy Claims, as applicable, pursuant to the Insurance
Policies, and Persons with any such Section 5.1(2) D&O Claims against Named
Directors and Officers or Conspiracy Claims against Named Directors and
Officers shall have no right to, and shall not, make any claim or seek any
recoveries from any Person (including SFC, any of the Subsidiaries, Newco or
Newco II), other than enforcing such Persons’ rights to be paid from the proceeds
of an Insurance Policy by the applicable insurer(s).

All D&O Claims against the Directors and Officers of SFC or the Subsidiaries for
fraud or criminal conduct shall not be compromised, discharged, released,
cancelled or barred by this Plan and shall be permitted to continue as against all
applicable Directors and Officers (“Non-Released D&O Claims”).

Notwithstanding anything to the contrary herein, from and after the Plan
Implementation Date, a Person may only commence an action for a Non-Released
D&O Claim against a Named Director or Officer if such Person has first obtained
(1) the consent of the Monitor or (ii) leave of the Court on notice to the applicable
Directors and Officers, SFC, the Monitor, the Initial Consenting Noteholders and
any applicable insurers. For the avoidance of doubt, the foregoing requirement
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for the consent of the Monitor or leave of the Court shall not apply to any Non-
Released D&O Claim that is asserted against an Other Director and/or Officer.

4.10 Intercompany Claims

All SFC Intercompany Claims (other than those transferred to SFC Barbados pursuant to
section 6.4(j) hereof or set-off pursuant to section 6.4(1) hereof) shall be deemed to be assigned
by SFC to Newco on the Plan Implementation Date pursuant to section 6.4(m) hereof, and shall
then be deemed to be assigned by Newco to Newco II pursuant to section 6.4(x) hereof. The
obligations of SFC to the applicable Subsidiaries and Greenheart in respect of all Subsidiary
Intercompany Claims (other than those set-off pursuant to section 6.4(1) hereof) shall be assumed
by Newco on the Plan Implementation Date pursuant to 6.4(m) hereof, and then shall be assumed
by Newco II pursuant to section 6.4(x) hereof. Notwithstanding anything to the contrary herein,
Newco 1II shall be liable to the applicable Subsidiaries and Greenheart for such Subsidiary
Intercompany Claims and SFC shall be released from such Subsidiary Intercompany Claims
from and after the Plan Implementation Date, and the applicable Subsidiaries and Greenheart
shall be liable to Newco II for such SFC Intercompany Claims from and after the Plan
Implementation Date. For greater certainty, nothing in this Plan affects any rights or claims as
between any of the Subsidiaries, Greenheart and Greenheart’s direct and indirect subsidiaries.

4.11 Entitlement to Litigation Trust Interests

(a) The Litigation Trust Interests to be created in accordance with this Plan and the
Litigation Trust shall be allocated as follows:

(1) the Affected Creditors shall be collectively entitled to 75% of such
Litigation Trust Interests; and

(i) the Noteholder Class Action Claimants shall be collectively entitled to
25% of such Litigation Trust Interests,

which allocations shall occur at the times and in the manner set forth in section
6.4 hereof and shall be recorded by the Litigation Trustee in its registry of
Litigation Trust Interests.

(b) Notwithstanding anything to the contrary in section 4.11(a) hereof, if any of the
Noteholder Class Action Claims against any of the Third Party Defendants are
finally resolved (whether by final judgment, settlement or any other binding
means of resolution) within two years of the Plan Implementation Date, then the
Litigation Trust Interests to which the applicable Noteholder Class Action
Claimants would otherwise have been entitled in respect of such Noteholder Class
Action Claims pursuant to section 4.11(a)(ii) hereof (based on the amount of such
resolved Noteholder Class Action Claims in proportion to all Noteholder Class
Action Claims in existence as of the Claims Bar Date) shall be fully, finally,
irrevocably and forever cancelled.
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4.12 Litigation Trust Claims

(a) At any time prior to the Plan Implementation Date, SFC and the Initial
Consenting Noteholders may agree to exclude one or more Causes of Action from
the Litigation Trust Claims and/or to specify that any Causes of Action against a
specified Person will not constitute Litigation Trust Claims (“Excluded
Litigation Trust Claims”), in which case, any such Causes of Action shall not be
transferred to the Litigation Trust on the Plan Implementation Date. Any such
Excluded Litigation Trust Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred on the Plan
Implementation Date in accordance with Article 7 hereof. All Affected Creditors
shall be deemed to consent to such treatment of Excluded Litigation Trust Claims
pursuant to this section 4.12(a).

(b) All Causes of Action against the Underwriters by (i) SFC or (ii) the Trustees (on
behalf of the Noteholders) shall be deemed to be Excluded Litigation Trust
Claims that are fully, finally, irrevocably and forever compromised, released,
discharged, cancelled and barred on the Plan Implementation Date in accordance
with Article 7 hereof, provided that, unless otherwise agreed by SFC and the
Initial Consenting Noteholders prior to the Plan Implementation Date in
accordance with section 4.12(a) hereof, any such Causes of Action for fraud or
criminal conduct shall not constitute Excluded Litigation Trust Claims and shall
be transferred to the Litigation Trust in accordance with section 6.4(0) hereof.

(c) At any time from and after the Plan Implementation Date, and subject to the prior
consent of the Initial Consenting Noteholders and the terms of the Litigation Trust
Agreement, the Litigation Trustee shall have the right to seek and obtain an order
from any court of competent jurisdiction, including an Order of the Court in the
CCAA or otherwise, that gives effect to any releases of any Litigation Trust
Claims agreed to by the Litigation Trustee in accordance with the Litigation Trust
Agreement, including a release that fully, finally, irrevocably and forever
compromises, releases, discharges, cancels and bars the applicable Litigation
Trust Claims as if they were Excluded Litigation Trust Claims released in
accordance with Article 7 hereof. All Affected Creditors shall be deemed to
consent to any such treatment of any Litigation Trust Claims pursuant to this
section 4.12(b).

4.13 Multiple Affected Claims

On the Plan Implementation Date, any and all liabilities for and guarantees and
indemnities of the payment or performance of any Affected Claim, Unaffected Claim, Section
5.1(2) D&O Claim, Conspiracy Claim, Continuing Other D&O Claim or Non-Released D&O
Claim by any of the Subsidiaries, and any purported liability for the payment or performance of
such Affected Claim, Unaffected Claim, Section 5.1(2) D&O Claim, Conspiracy Claim,
Continuing Other D&O Claim or Non-Released D&O Claim by Newco or Newco II, will be
deemed eliminated and cancelled, and no Person shall have any rights whatsoever to pursue or
enforce any such liabilities for or guarantees or indemnities of the payment or performance of
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any such Affected Claim, Unaffected Claim, Section 5.1(2) D&O Claim, Conspiracy Claim,
Continuing Other D&O Claim or Non-Released D&O Claim against any Subsidiary, Newco or
Newco II.

4.14 Interest

Subject to section 12.4 hereof, no holder of an Affected Claim shall be entitled to interest
accruing on or after the Filing Date.

4.15 Existing Shares

Holders of Existing Shares and Equity Interests shall not receive any consideration or
distributions under the Plan in respect thereof and shall not be entitled to vote on the Plan at the
Meeting. Unless otherwise agreed between the Monitor, SFC and the Initial Consenting
Noteholders, all Existing Shares and Equity Interests shall be fully, finally and irrevocably
cancelled in accordance with and at the time specified in section 6.5 hereof.

4.16 Canadian Exempt Plans

If an Affected Creditor is a trust governed by a plan which is exempt from tax under Part
I of the Canadian Tax Act (including, for example, a registered retirement savings plan), such
Affected Creditor may make arrangements with Newco (if Newco so agrees) and the Litigation
Trustee (if the Litigation Trustee so agrees) to have the Newco Shares, Newco Notes and
Litigation Trust Interests to which it is entitled under this Plan directed to (or in the case of
Litigation Trust Interests, registered in the name of ) an affiliate of such Affected Creditor or the
annuitant or controlling person of the governing tax-deferred plan.

ARTICLE 5
DISTRIBUTION MECHANICS

5.1 Letters of Instruction

In order to issue (i) Newco Shares and Newco Notes to Ordinary Affected Creditors and
(i1) Newco Shares to Early Consent Noteholders, the following steps will be taken:

(a) with respect to Ordinary Affected Creditors with Proven Claims or Unresolved
Claims:

(1) on the next Business Day following the Distribution Record Date, the
Monitor shall send blank Letters of Instruction by prepaid first class mail,
courier, email or facsimile to each such Ordinary Affected Creditor to the
address of each such Ordinary Affected Creditor (as specified in the
applicable Proof of Claim) as of the Distribution Record Date, or as
evidenced by any assignment or transfer in accordance with section 5.10;

(i) each such Ordinary Affected Creditor shall deliver to the Monitor a duly
completed and executed Letter of Instruction that must be received by the
Monitor on or before the date that is seven (7) Business Days after the
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Distribution Record Date or such other date as the Monitor may
determine; and

any such Ordinary Affected Creditor that does not return a Letter of
Instruction to the Monitor in accordance with section 5.1(a)(ii) shall be
deemed to have requested that such Ordinary Affected Creditor’s Newco
Shares and Newco Notes be registered or distributed, as applicable, in
accordance with the information set out in such Ordinary Affected
Creditor’s Proof of Claim; and

with respect to Early Consent Noteholders:

(1)

(i)

(iii)

on the next Business Day following the Distribution Record Date the
Monitor shall send blank Letters of Instruction by prepaid first class mail,
courier, email or facsimile to each Early Consent Noteholder to the
address of each such Early Consent Noteholder as confirmed by the
Monitor on or before the Distribution Record Date;

each Early Consent Noteholder shall deliver to the Monitor a duly
completed and executed Letter of Instruction that must be received by the
Monitor on or before the date that is seven (7) Business Days after the
Distribution Record Date or such other date as the Monitor may
determine; and

any such Early Consent Noteholder that does not return a Letter of
Instruction to the Monitor in accordance with section 5.1(b)(ii) shall be
deemed to have requested that such Early Consent Noteholder’s Newco
Shares be distributed or registered, as applicable, in accordance with
information confirmed by the Monitor on or before the Distribution
Record Date.

5.2 Distribution Mechanics with respect to Newco Shares and Newco Notes

(a)

To effect distributions of Newco Shares and Newco Notes, the Monitor shall
deliver a direction at least two (2) Business Days prior to the Initial Distribution
Date to Newco or its agent, as applicable, directing Newco or its agent, as
applicable, to issue on such Initial Distribution Date or subsequent Distribution

Date:

(1)

in respect of the Ordinary Affected Creditors with Proven Claims:

(A)  the number of Newco Shares that each such Ordinary Affected
Creditor is entitled to receive in accordance with section 4.1(a)
hereof; and

(B)  the amount of Newco Notes that each such Ordinary Affected
Creditor is entitled to receive in accordance with section 4.1(b)
hereof,
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all of which Newco Shares and Newco Notes shall be issued to such
Ordinary Affected Creditors and distributed in accordance with this
Article 5;

in respect of the Ordinary Affected Creditors with Unresolved Claims:

(A)  the number of Newco Shares that each such Ordinary Affected
Creditor would have been entitled to receive in accordance with
section 4.1(a) hereof had such Ordinary Affected Creditor’s
Unresolved Claim been a Proven Claim on the Plan
Implementation Date; and

(B)  the amount of Newco Notes that each such Ordinary Affected
Creditor would have been entitled to receive in accordance with
section 4.1(b) hereof had such Ordinary Affected Creditor’s
Unresolved Claim been a Proven Claim on the Plan
Implementation Date,

all of which Newco Shares and Newco Notes shall be issued in the name
of the Unresolved Claims Escrow Agent for the benefit of the Persons
entitled thereto under the Plan, which Newco Shares and Newco Notes
shall comprise part of the Unresolved Claims Reserve and shall be held in
escrow by the Unresolved Claims Escrow Agent until released and
distributed in accordance with this Article 5;

in respect of the Noteholders:

(A)  the number of Newco Shares that the Trustees are collectively
required to receive such that, upon distribution to the Noteholders
in accordance with this Article 5, each individual Noteholder
receives the number of Newco Shares to which it is entitled in
accordance with section 4.1(a) hereof; and

(B)  the amount of Newco Notes that the Trustees are collectively
required to receive such that, upon distribution to the Noteholders
in accordance with this Article 5, each individual Noteholder
receives the amount of Newco Notes to which it is entitled in
accordance with section 4.1(b) hereof,

all of which Newco Shares and Newco Notes shall be issued to such
Noteholders and distributed in accordance with this Article 5; and

in respect of Early Consent Noteholders, the number of Newco Shares that
each such Early Consent Noteholder is entitled to receive in accordance
with section 4.3 hereof, all of which Newco Shares shall be issued to such
Early Consent Noteholders and distributed in accordance with this Article
5.
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The direction delivered by the Monitor in respect of the applicable Ordinary
Affected Creditors and Early Consent Noteholders shall: (A) indicate the
registration and delivery details of each applicable Ordinary Affected Creditor
and Early Consent Noteholder based on the information prescribed in section 5.1;
and (B) specify the number of Newco Shares and, in the case of Ordinary
Affected Creditors, the amount of Newco Notes to be issued to each such Person
on the applicable Distribution Date. The direction delivered by the Monitor in
respect of the Noteholders shall: (C) indicate that the registration and delivery
details with respect to the number of Newco Shares and amount of Newco Notes
to be distributed to each Noteholder will be the same as the registration and
delivery details in effect with respect to the Notes held by each Noteholder as of
the Distribution Record Date; and (D) specify the number of Newco Shares and
the amount of Newco Notes to be issued to each of the Trustees for purposes of
satisfying the entitlements of the Noteholders set forth in sections 4.1(a) and
4.1(b) hereof. The direction delivered by the Monitor in respect of the Newco
Shares and Newco Notes to be issued in the name of the Unresolved Claims
Escrow Agent, for the benefit of the Persons entitled thereto under the Plan, for
purposes of the Unresolved Claims Reserve shall specify the number of Newco
Shares and the amount of Newco Notes to be issued in the name of the
Unresolved Claims Escrow Agent for that purpose.

If the registers for the Newco Shares and/or Newco Notes are maintained by the
Transfer Agent in a direct registration system (without certificates), the Monitor
and/or Newco and/or the Unresolved Claims Escrow Agent, as applicable, shall,
on the Initial Distribution Date or any subsequent Distribution Date, as applicable:

(1) instruct the Transfer Agent to record, and the Transfer Agent shall record,
in the Direct Registration Account of each applicable Ordinary Affected
Creditor and each Early Consent Noteholder the number of Newco Shares
and, in the case of Ordinary Affected Creditors, the amount of Newco
Notes that are to be distributed to each such Person, and the Monitor
and/or Newco and/or the Unresolved Claims Escrow Agent, as applicable,
shall send or cause to be sent to each such Ordinary Affected Creditor and
Early Consent Noteholder a Direct Registration Transaction Advice based
on the delivery information as determined pursuant to section 5.1; and

(1) with respect to the distribution of Newco Shares and/or Newco Notes to
Noteholders:

(A) if the Newco Shares and/or Newco Notes are DTC eligible, the
Monitor and/or Newco and/or the Unresolved Claims Escrow
Agent, as applicable, shall instruct the Transfer Agent to register,
and the Transfer Agent shall register, the applicable Newco Shares
and/or Newco Notes in the name of DTC (or its nominee) for the
benefit of the Noteholders, and the Trustees shall provide their
consent to DTC to the distribution of such Newco Shares and
Newco Notes to the applicable Noteholders, in the applicable
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amounts, through the facilities of DTC in accordance with
customary practices and procedures; and

if the Newco Shares and/or Newco Notes are not DTC eligible, the
Monitor and/or Newco and/or the Unresolved Claims Escrow
Agent, as applicable, shall instruct the Transfer Agent to register
the applicable Newco Shares and/or Newco Notes in the Direct
Registration Accounts of the applicable Noteholders pursuant to
the registration instructions obtained through DTC and the DTC
participants (by way of a letter of transmittal process or such other
process as agreed by SFC, the Monitor, the Trustees and the Initial
Consenting Noteholders), and the Transfer Agent shall (A) register
such Newco Shares and/or Newco Notes, in the applicable
amounts, in the Direct Registration Accounts of the applicable
Noteholders; and (B) send or cause to be sent to each Noteholder a
Direct Registration Transaction Advice in accordance with
customary practices and procedures; provided that the Transfer
Agent shall not be permitted to effect the foregoing registrations
without the prior written consent of the Trustees.

If the registers for the Newco Shares and/or Newco Notes are not maintained by
the Transfer Agent in a direct registration system, Newco shall prepare and
deliver to the Monitor and/or the Unresolved Claims Escrow Agent, as applicable,
and the Monitor and/or the Unresolved Claims Escrow Agent, as applicable, shall
promptly thereafter, on the Initial Distribution Date or any subsequent
Distribution Date, as applicable:

(1)

(i)

deliver to each Ordinary Affected Creditor and each Early Consent
Noteholder Newco Share Certificates and, in the case of Ordinary
Affected Creditors, Newco Note Certificates representing the applicable
number of Newco Shares and the applicable amount of Newco Notes that
are to be distributed to each such Person; and

with respect to the distribution of Newco Shares and/or Newco Notes to
Noteholders:

(A)

if the Newco Shares and/or Newco Notes are DTC eligible, the
Monitor and/or Newco and/or the Unresolved Claims Escrow
Agent, as applicable, shall distribute to DTC (or its nominee), for
the benefit of the Noteholders, Newco Share Certificates and/or
Newco Note Certificates representing the aggregate of all Newco
Shares and Newco Notes to be distributed to the Noteholders on
such Distribution Date, and the Trustees shall provide their consent
to DTC to the distribution of such Newco Shares and Newco Notes
to the applicable Noteholders, in the applicable amounts, through
the facilities of DTC in accordance with customary practices and
procedures; and
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(B)  if the Newco Shares and/or Newco Notes are not DTC eligible, the
Monitor and/or Newco and/or the Unresolved Claims Escrow
Agent, as applicable, shall distribute to the applicable Trustees,
Newco Share Certificates and/or Newco Note Certificates
representing the aggregate of all Newco Shares and/or Newco
Notes to be distributed to the Noteholders on such Distribution
Date, and the Trustees shall make delivery of such Newco Share
Certificates and Newco Note Certificates, in the applicable
amounts, directly to the applicable Noteholders pursuant to the
delivery instructions obtained through DTC and the DTC
participants (by way of a letter of transmittal process or such other
process as agreed by SFC, the Monitor, the Trustees and the Initial
Consenting Noteholders), all of which shall occur in accordance
with customary practices and procedures.

(d) Upon receipt of and in accordance with written instructions from the Monitor, the
Trustees shall instruct DTC to and DTC shall: (i) set up an escrow position
representing the respective positions of the Noteholders as of the Distribution
Record Date for the purpose of making distributions on the Initial Distribution
Date and any subsequent Distribution Dates (the “Distribution Escrow
Position”); and (ii) block any further trading of the Notes, effective as of the close
of business on the day immediately preceding the Plan Implementation Date, all
in accordance with DTC’s customary practices and procedures.

(e) The Monitor, Newco, Newco II, the Trustees, SFC, the Named Directors and
Officers and the Transfer Agent shall have no liability or obligation in respect of
deliveries by DTC (or its nominee) to the DTC participants or the Noteholders
pursuant to this Article 5.

5.3  Allocation of Litigation Trust Interests

The Litigation Trustee shall administer the Litigation Trust Claims and the Litigation
Funding Amount for the benefit of the Persons that are entitled to the Litigation Trust Interests
and shall maintain a registry of such Persons as follows:

(a) with respect to Affected Creditors:

(1) the Litigation Trustee shall maintain a record of the amount of Litigation
Trust Interests that each Ordinary Affected Creditor is entitled to receive
in accordance with sections 4.1(c) and 4.11(a) hereof;

(i) the Litigation Trustee shall maintain a record of the aggregate amount of
all Litigation Trust Interests to which the Noteholders are collectively
entitled in accordance with sections 4.1(c) and 4.11(a) hereof, and if cash
is distributed from the Litigation Trust to Persons with Litigation Trust
Interests, the amount of such cash that is payable to the Noteholders will
be distributed through the Distribution Escrow Position (such that each
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beneficial Noteholder will receive a percentage of such cash distribution
that is equal to its entitlement to Litigation Trust Interests (as set forth in
section 4.1(c) hereof) as a percentage of all Litigation Trust Interests); and

(i)  with respect to any Litigation Trust Interests to be allocated in respect of
the Unresolved Claims Reserve, the Litigation Trustee shall record such
Litigation Trust Interests in the name of the Unresolved Claims Escrow
Agent, for the benefit of the Persons entitled thereto in accordance with
this Plan, which shall be held by the Unresolved Claims Escrow Agent in
escrow until released and distributed unless and until otherwise directed
by the Monitor in accordance with this Plan;

(b) with respect to the Noteholder Class Action Claimants, the Litigation Trustee
shall maintain a record of the aggregate of all Litigation Trust Interests that the
Noteholder Class Action Claimants are entitled to receive pursuant to sections
4.4(f) and 4.11(a) hereof, provided that such record shall be maintained in the
name of the Noteholder Class Action Representative, to be allocated to individual
Noteholder Class Action Claimants in any manner ordered by the applicable Class
Action Court, and provided further that if any such Litigation Trust Interests are
cancelled in accordance with section 4.11(b) hereof, the Litigation Trustee shall
record such cancellation in its registry of Litigation Trust Interests.

5.4 Treatment of Undeliverable Distributions

If any distribution under section 5.2 or section 5.3 of Newco Shares, Newco Notes or
Litigation Trust Interests is undeliverable (that is, for greater certainty, that it cannot be properly
registered or delivered to the Applicable Affected Creditor because of inadequate or incorrect
registration or delivery information or otherwise) (an “Undeliverable Distribution™), it shall be
delivered to SFC Escrow Co., which shall hold such Undeliverable Distribution in escrow and
administer it in accordance with this section 5.4. No further distributions in respect of an
Undeliverable Distribution shall be made unless and until SFC and the Monitor are notified by
the applicable Person of its current address and/or registration information, as applicable, at
which time the Monitor shall direct SFC Escrow Co. to make all such distributions to such
Person, and SFC Escrow Co. shall make all such distributions to such Person. All claims for
Undeliverable Distributions must be made on or before the date that is six months following the
final Distribution Date, after which date the right to receive distributions under this Plan in
respect of such Undeliverable Distributions shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred, without any compensation therefore,
notwithstanding any federal, state or provincial laws to the contrary, at which time any such
Undeliverable Distributions held by SFC Escrow Co. shall be deemed to have been gifted by the
owner of the Undeliverable Distribution to Newco or the Litigation Trust, as applicable, without
consideration, and, in the case of Newco Shares, Newco Notes and Litigation Trust Interests,
shall be cancelled by Newco and the Litigation Trustee, as applicable. Nothing contained in the
Plan shall require SFC, the Monitor, SFC Escrow Co. or any other Person to attempt to locate
any owner of an Undeliverable Distribution. No interest is payable in respect of an
Undeliverable Distribution. Any distribution under this Plan on account of the Notes, other than
any distributions in respect of Litigation Trust Interests, shall be deemed made when delivered to
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DTC or the applicable Trustee, as applicable, for subsequent distribution to the applicable
Noteholders in accordance with section 5.2.

5.5  Procedure for Distributions Regarding Unresolved Claims

(a)

(b)

(c)

(d)

An Affected Creditor that has asserted an Unresolved Claim will not be entitled to
receive a distribution under the Plan in respect of such Unresolved Claim or any
portion thereof unless and until such Unresolved Claim becomes a Proven Claim.

Distributions in respect of any Unresolved Claim in existence at the Plan
Implementation Date will be held in escrow by the Unresolved Claims Escrow
Agent in the Unresolved Claims Reserve until settlement or final determination of
the Unresolved Claim in accordance with the Claims Procedure Order, the
Meeting Order or this Plan, as applicable.

To the extent that Unresolved Claims become Proven Claims or are finally
disallowed, the Unresolved Claims Escrow Agent shall release from escrow and
deliver (or in the case of Litigation Trust Interests, cause to be registered) the
following from the Unresolved Claims Reserve (on the next Distribution Date, as
determined by the Monitor with the consent of SFC and the Initial Consenting
Noteholders):

(1) in the case of Affected Creditors whose Unresolved Claims are ultimately
determined, in whole or in part, to be Proven Claims, the Unresolved
Claims Escrow Agent shall release from escrow and deliver to such
Affected Creditor that number of Newco Shares, Newco Notes and
Litigation Trust Interests (and any income or proceeds therefrom) that
such Affected Creditor is entitled to receive in respect of its Proven Claim
pursuant to section 4.1 hereof;

(i1) in the case of Affected Creditors whose Unresolved Claims are ultimately
determined, in whole or in part, to be disallowed, the Unresolved Claims
Escrow Agent shall release from escrow and deliver to all Affected
Creditors with Proven Claims the number of Newco Shares, Newco Notes
and Litigation Trust Interests (and any income or proceeds therefrom) that
had been reserved in the Unresolved Claims Reserve for such Affected
Creditor whose Unresolved Claims has been disallowed, Claims such that,
following such delivery, all of the Affected Creditors with Proven Claims
have received the amount of Newco Shares, Newco Notes and Litigation
Trust Interests that they are entitled to receive pursuant to section 4.1
hereof, which delivery shall be effected in accordance with sections 5.2
and 5.3 hereof.

As soon as practicable following the date that all Unresolved Claims have been
finally resolved and any required distributions contemplated in section 5.5(c) have
been made, the Unresolved Claims Escrow Agent shall distribute (or in the case
of Litigation Trust Interests, cause to be registered) any Litigation Trust Interests,
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Newco Shares and Newco Notes (and any income or proceeds therefrom), as
applicable, remaining in the Unresolved Claims Reserve to the Affected Creditors
with Proven Claims such that after giving effect to such distributions each such
Affected Creditor has received the amount of Litigation Trust Interests, Newco
Shares and Newco Notes that it is entitled to receive pursuant to section 4.1
hereof.

(e) During the time that Newco Shares, Newco Notes and/or Litigation Trust Interests
are held in escrow in the Unresolved Claims Reserve, any income or proceeds
received therefrom or accruing thereon shall be added to the Unresolved Claims
Reserve by the Unresolved Claims Escrow Agent and no Person shall have any
right to such income or proceeds until such Newco Shares, Newco Notes or
Litigation Trust Interests, as applicable, are distributed (or in the case of
Litigation Trust Interests, registered) in accordance with section 5.5(c) and 5.5(d)
hereof, at which time the recipient thereof shall be entitled to any applicable
income or proceeds therefrom.

® The Unresolved Claims Escrow Agent shall have no beneficial interest or right in
the Unresolved Claims Reserve. The Unresolved Claims Escrow Agent shall not
take any step or action with respect to the Unresolved Claims Reserve or any
other matter without the consent or direction of the Monitor or the direction of the
Court. The Unresolved Claims Escrow Agent shall forthwith, upon receipt of an
Order of the Court or instruction of the Monitor directing the release of any
Newco Shares, Newco Notes and/or Litigation Trust Interests from the
Unresolved Claims Reserve, comply with any such Order or instruction.

(g)  Nothing in this Plan impairs, affects or limits in any way the ability of SFC, the
Monitor or the Initial Consenting Noteholders to seek or obtain an Order, whether
before or after the Plan Implementation Date, directing that any Unresolved
Claims should be disallowed in whole or in part or that such Unresolved Claims
should receive the same or similar treatment as is afforded to Equity Claims under
the terms of this Plan.

(h) Persons with Unresolved Claims shall have standing in any proceeding in respect
of the determination or status of any Unresolved Claim, and Goodmans LLP (in
its capacity as counsel to the Initial Consenting Noteholders) shall have standing
in any such proceeding on behalf of the Initial Consenting Notheolders (in their
capacity as Affected Creditors with Proven Claims).

5.6 Tax Refunds

Any input tax credits or tax refunds received by or on behalf of SFC after the Effective
Time shall, immediately upon receipt thereof, be paid directly by, or on behalf of, SFC to Newco
without consideration.
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5.7 Final Distributions from Reserves

(a) If there is any cash remaining in: (i) the Unaffected Claims Reserve on the date
that all Unaffected Claims have been finally paid or otherwise discharged and/or
(i) the Administration Charge Reserve on the date that all Claims secured by the
Administration Charge have been finally paid or otherwise discharged, the
Monitor shall, in each case, forthwith transfer all such remaining cash to the
Monitor’s Post-Implementation Reserve.

(b) The Monitor will not terminate the Monitor’s Post-Implementation Reserve prior
to the termination of each of the Unaffected Claims Reserve and the
Administration Charge Reserve. The Monitor may, at any time, from time to time
and at its sole discretion, release amounts from the Monitor’s Post-
Implementation Reserve to Newco. Goodmans LLP (in its capacity as counsel to
the Initial Consenting Noteholders) shall be permitted to apply for an Order of the
Court directing the Monitor to make distributions from the Monitor’s Post-
Implementation Reserve. Once the Monitor has determined that the cash
remaining in the Monitor’s Post-Implementation Reserve is no longer necessary
for administering SFC or the Claims Procedure, the Monitor shall forthwith
transfer any such remaining cash (the “Remaining Post-Implementation
Reserve Amount”) to Newco.

5.8 Other Payments and Distributions

All other payments and distributions to be made pursuant to this Plan shall be made in the
manner described in this Plan, the Sanction Order or any other Order, as applicable.

5.9  Note Indentures to Remain in Effect Solely for Purpose of Distributions

Following completion of the steps in the sequence set forth in section 6.4, all debentures,
indentures, notes (including the Notes), certificates, agreements, invoices and other instruments
evidencing Affected Claims will not entitle any holder thereof to any compensation or
participation other than as expressly provided for in the Plan and will be cancelled and will be
null and void. Any and all obligations of SFC and the Subsidiaries under and with respect to the
Notes, the Note Indentures and any guarantees or indemnities with respect to the Notes or the
Note Indentures shall be terminated and cancelled on the Plan Implementation Date and shall not
continue beyond the Plan Implementation Date. Notwithstanding the foregoing and anything to
the contrary in the Plan, the Note Indentures shall remain in effect solely for the purpose of and
only to the extent necessary to allow the Trustees to make distributions to Noteholders on the
Initial Distribution Date and, as necessary, each subsequent Distribution Date thereafter, and to
maintain all of the rights and protections afforded to the Trustees as against the Noteholders
under the applicable Note Indentures, including their lien rights with respect to any distributions
under this Plan, until all distributions provided for hereunder have been made to the Noteholders.
The obligations of the Trustees under or in respect of this Plan shall be solely as expressly set out
herein. Without limiting the generality of the releases, injunctions and other protections afforded
to the Trustees under this Plan and the applicable Note Indentures, the Trustees shall have no
liability whatsoever to any Person resulting from the due performance of their obligations
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hereunder, except if such Trustee is adjudged by the express terms of a non-appealable judgment
rendered on a final determination on the merits to have committed gross negligence or wilful
misconduct in respect of such matter.

5.10 Assignment of Claims for Distribution Purposes
(a) Assignment of Claims by Ordinary Affected Creditors

Subject to any restrictions contained in Applicable Laws, an Ordinary Affected Creditor
may transfer or assign the whole of its Affected Claim after the Meeting provided that neither
SFC nor Newco nor Newco II nor the Monitor nor the Unresolved Claims Escrow Agent shall be
obliged to make distributions to any such transferee or assignee or otherwise deal with such
transferee or assignee as an Ordinary Affected Creditor in respect thereof unless and until actual
notice of the transfer or assignment, together with satisfactory evidence of such transfer or
assignment and such other documentation as SFC and the Monitor may reasonably require, has
been received by SFC and the Monitor on or before the Plan Implementation Date, or such other
date as SFC and the Monitor may agree, failing which the original transferor shall have all
applicable rights as the “Ordinary Affected Creditor” with respect to such Affected Claim as if
no transfer of the Affected Claim had occurred. Thereafter, such transferee or assignee shall, for
all purposes in accordance with this Plan, constitute an Ordinary Affected Creditor and shall be
bound by any and all notices previously given to the transferor or assignor in respect of such
Claim. For greater certainty, SFC shall not recognize partial transfers or assignments of Claims.

(b)  Assignment of Notes

Only those Noteholders who have beneficial ownership of one or more Notes as at the
Distribution Record Date shall be entitled to receive a distribution under this Plan on the Initial
Distribution Date or any Distribution Date. Noteholders who have beneficial ownership of Notes
shall not be restricted from transferring or assigning such Notes prior to or after the Distribution
Record Date (unless the Distribution Record Date is the Plan Implementation Date), provided
that if such transfer or assignment occurs after the Distribution Record Date, neither SFC nor
Newco nor Newco II nor the Monitor nor the Unresolved Claims Escrow Agent shall have any
obligation to make distributions to any such transferee or assignee of Notes in respect of the
Claims associated therewith, or otherwise deal with such transferee or assignee as an Affected
Creditor in respect thereof. Noteholders who assign or acquire Notes after the Distribution
Record Date shall be wholly responsible for ensuring that Plan distributions in respect of the
Claims associated with such Notes are in fact delivered to the assignee, and the Trustees shall
have no liability in connection therewith.

5.11 Withholding Rights

SFC, Newco, Newco II, the Monitor, the Litigation Trustee, the Unresolved Claims
Escrow Agent and/or any other Person making a payment contemplated herein shall be entitled
to deduct and withhold from any consideration payable to any Person such amounts as it is
required to deduct and withhold with respect to such payment under the Canadian Tax Act, the
United States Internal Revenue Code of 1986 or any provision of federal, provincial, territorial,
state, local or foreign Tax laws, in each case, as amended. To the extent that amounts are so
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withheld or deducted, such withheld or deducted amounts shall be treated for all purposes hereof
as having been paid to the Person in respect of which such withholding was made, provided that
such amounts are actually remitted to the appropriate Taxing Authority. To the extent that the
amounts so required or permitted to be deducted or withheld from any payment to a Person
exceed the cash portion of the consideration otherwise payable to that Person: (i) the payor is
authorized to sell or otherwise dispose of such portion of the consideration as is necessary to
provide sufficient funds to enable it to comply with such deduction or withholding requirement
or entitlement, and the payor shall notify the applicable Person thereof and remit to such Person
any unapplied balance of the net proceeds of such sale; or (ii) if such sale is not reasonably
possible, the payor shall not be required to make such excess payment until the Person has
directly satisfied any such withholding obligation and provides evidence thereof to the payor.

5.12 Fractional Interests

No fractional interests of Newco Shares or Newco Notes (“Fractional Interests’) will be
issued under this Plan. For purposes of calculating the number of Newco Shares and Newco
Notes to be issued by Newco pursuant to this Plan, recipients of Newco Shares or Newco Notes
will have their entitlements adjusted downwards to the nearest whole number of Newco Shares
or Newco Notes, as applicable, to eliminate any such Fractional Interests and no compensation
will be given for the Fractional Interest.

5.13 Further Direction of the Court

The Monitor shall, in its sole discretion, be entitled to seek further direction of the Court,
including a plan implementation order, with respect to any matter relating to the implementation
of the plan including with respect to the distribution mechanics and restructuring transaction as
set out in Articles 5 and 6 of this Plan.

ARTICLE 6
RESTRUCTURING TRANSACTION

6.1 Corporate Actions

The adoption, execution, delivery, implementation and consummation of all matters
contemplated under the Plan involving corporate action of SFC will occur and be effective as of
the Plan Implementation Date, other than such matters occurring on the Equity Cancellation Date
which will occur and be effective on such date, and in either case will be authorized and
approved under the Plan and by the Court, where appropriate, as part of the Sanction Order, in all
respects and for all purposes without any requirement of further action by shareholders, Directors
or Officers of SFC. All necessary approvals to take actions shall be deemed to have been
obtained from the directors or the shareholders of SFC, as applicable, including the deemed
passing by any class of shareholders of any resolution or special resolution and no shareholders’
agreement or agreement between a shareholder and another Person limiting in any way the right
to vote shares held by such shareholder or shareholders with respect to any of the steps
contemplated by the Plan shall be deemed to be effective and shall have no force and effect,
provided that, subject to sections 12.6 and 12.7 hereof, where any matter expressly requires the



-5] -

consent or approval of SFC, the Initial Consenting Noteholders or SFC’s board of directors
pursuant to this Plan, such consent or approval shall not be deemed to be given unless actually
given.

6.2  Incorporation of Newco and Newco 11

(a) Newco shall be incorporated prior to the Plan Implementation Date. Newco shall
be authorized to issue an unlimited number of Newco Shares and shall have no
restrictions on the number of its shareholders. At the time that Newco is
incorporated, Newco shall issue one Newco Share to the Initial Newco
Shareholder, as the sole shareholder of Newco, and the Initial Newco Shareholder
shall be deemed to hold the Newco Share for the purpose of facilitating the
Restructuring Transaction. For greater certainty, the Initial Newco Shareholder
shall not hold such Newco Share as agent of or for the benefit of SFC, and SFC
shall have no rights in relation to such Newco Share. Newco shall not carry on
any business or issue any other Newco Shares or other securities until the Plan
Implementation Date, and then only in accordance with section 6.4 hereof. The
Initial Newco Shareholder shall be deemed to have no liability whatsoever for any
matter pertaining to its status as the Initial Newco Shareholder, other than its
obligations under this Plan to act as the Initial Newco Shareholder.

(b) Newco II shall be incorporated prior to the Plan Implementation Date as a wholly-
owned subsidiary of Newco. The memorandum and articles of association of
Newco II will be in a form customary for a wholly-owned subsidiary under the
applicable jurisidiction and the initial board of directors of Newco II will consist
of the same Persons appointed as the directors of Newco on or prior to the Plan
Implementation Date.

6.3 Incorporation of SFC Escrow Co.

SFC Escrow Co. shall be incorporated prior to the Plan Implementation Date. SFC
Escrow Co. shall be incorporated under the laws of the Cayman Islands, or such other
jurisdiction as may be agreed by SFC, the Monitor and the Initial Consenting Noteholders. The
sole director of SFC Escrow Co. shall be Codan Services (Cayman) Limited, or such other
Person as may be agreed by SFC, the Monitor and the Initial Consenting Noteholders. At the
time that SFC Escrow Co. is incorporated, SFC Escrow Co. shall issue one share (the “SFC
Escrow Co. Share”) to SFC, as the sole shareholder of SFC Escrow Co. and SFC shall be
deemed to hold the SFC Escrow Co. Share for the purpose of facilitating the Restructuring
Transaction. SFC Escrow Co. shall have no assets other than any assets that it is required to hold
in escrow pursuant to the terms of this Plan, and it shall have no liabilities other than its
obligations as set forth in this Plan. SFC Escrow Co. shall not carry on any business or issue any
shares or other securities (other than the SFC Escrow Co. Share). The sole activity and function
of SFC Escrow Co. shall be to perform the obligations of the Unresolved Claims Escrow Agent
as set forth in this Plan and to administer Undeliverable Distributions as set forth in section 5.4
of this Plan. SFC Escrow Co. shall not make any sale, distribution, transfer or conveyance of
any Newco Shares, Newco Notes or any other assets or property that it holds unless it is directed
to do so by an Order of the Court or by a written direction from the Monitor, in which case SFC
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Escrow Co. shall promptly comply with such Order of the Court or such written direction from
the Monitor. SFC shall not sell, transfer or convey the SFC Escrow Co. Share nor effect or cause
to be effected any liquidation, dissolution, merger or other corporate reorganization of SFC
Escrow Co. unless it is directed to do so by an Order of the Court or by a written direction from
the Monitor, in which case SFC shall promptly comply with such Order of the Court or such
written direction from the Monitor. SFC Escrow Co. shall not exercise any voting rights
(including any right to vote at a meeting of shareholders or creditors held or in any written
resolution) in respect of Newco Shares or Newco Notes held in the Unresolved Claims Reserve.
SFC Escrow Co. shall not be entitled to receive any compensation for the performance of its
obligations under this Plan.

6.4  Plan Implementation Date Transactions

The following steps and compromises and releases to be effected shall occur, and be
deemed to have occurred in the following manner and order (sequentially, each step occurring
five minutes apart, except that within such order steps (a) to (f) (Cash Payments) shall occur
simultaneously and steps (t) to (w) (Releases) shall occur simultaneously) without any further act
or formality, on the Plan Implementation Date beginning at the Effective Time (or in such other
manner or order or at such other time or times as SFC, the Monitor and the Initial Consenting
Noteholders may agree):

Cash Payments and Satisfaction of Lien Claims

(a) SFC shall pay required funds to the Monitor for the purpose of funding the
Unaffected Claims Reserve, and the Monitor shall hold and administer such funds
in trust for the purpose of paying the Unaffected Claims pursuant to the Plan.

(b) SFC shall pay the required funds to the Monitor for the purpose of funding the
Administration Charge Reserve, and the Monitor shall hold and administer such
funds in trust for the purpose of paying Unaffected Claims secured by
Administration Charge.

(c) SFC shall pay the required funds to the Monitor for the purpose of funding the
Monitor’s Post-Implementation Reserve, and the Monitor shall hold and
administer such funds in trust for the purpose of administering SFC, as necessary,
from and after the Plan Implementation Date.

(d) SFC shall pay to the Noteholder Advisors and the Initial Consenting Noteholders,
as applicable, each such Person’s respective portion of the Expense
Reimbursement. SFC shall pay all fees and expenses owing to each of the SFC
Advisors, the advisors to the current Board of Directors of SFC, Chandler Fraser
Keating Limited and Spencer Stuart and SFC or any of the Subsidiaries shall pay
all fees and expenses owing to each of Indufor Asia Pacific Limited and Stewart
Murray (Singapore) Pte. Ltd. If requested by the Monitor (with the consent of the
Initial Consenting Noteholders) no more than 10 days prior to the Plan
Implementation Date and provided that all fees and expenses set out in all
previous invoices rendered by the applicable Person to SFC have been paid, SFC
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and the Subsidiaries, as applicable, shall, with respect to the final one or two
invoices rendered prior to the Plan Implementation Date, pay any such fees and
expenses to such Persons for all work up to and including the Plan
Implementation Date (including any reasonable estimates of work to be
performed on the Plan Implementation Date) first by applying any such monetary
retainers currently held by such Persons and then by paying any remaining
balance in cash.

If requested by the Monitor (with the consent of the Initial Consenting
Noteholders) prior to the Plan Implementation Date, any Person with a monetary
retainer from SFC that remains outstanding following the steps and payment of all
fees and expenses set out in section 6.4(d) hereof shall pay to SFC in cash the full
amount of such remaining retainer, less any amount permitted by the Monitor
(with the Consent of the Initial Consenting Noteholders and after prior discussion
with the applicable Person as to any remaining work that may reasonably be
required) to remain as a continuing monetary retainer in connection with
completion of any remaining work after the Plan Implementation Date that may
be requested by the Monitor, SFC or the Initial Consenting Noteholders (each
such continuing monetary retainer being a “Permitted Continuing Retainer”).
Such Persons shall have no duty or obligation to perform any further work or
tasks in respect of SFC unless such Persons are satisfied that they are holding
adequate retainers or other security or have received payment to compensate them
for all fees and expenses in respect of such work or tasks. The obligation of such
Persons to repay the remaining amounts of any monetary retainers (including the
unused portions of any Permitted Continuing Retainers) and all cash received
therefrom shall constitute SFC Assets.

The Lien Claims shall be satisfied in accordance with section 4.2(c) hereof.

Transaction Steps

€]

(h)

All accrued and unpaid interest owing on, or in respect of, or as part of, Affected
Creditor Claims (including any Accrued Interest on the Notes and any interest
accruing on the Notes or any Ordinary Affected Creditor Claim after the Filing
Date) shall be fully, finally, irrevocably and forever compromised, released,
discharged, cancelled and barred for no consideration, and from and after the
occurrence of this step, no Person shall have any entitlement to any such accrued
and unpaid interest.

All of the Affected Creditors shall be deemed to assign, transfer and convey to
Newco all of their Affected Creditor Claims, and from and after the occurrence of
this step, Newco shall be the legal and beneficial owner of all Affected Creditor
Claims. In exchange for the assignment, transfer and conveyance of the Affected
Creditor Claims to Newco:

(1) with respect to Affected Creditor Claims that are Proven Claims at the
Effective Time:
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(A)  Newco shall issue to each applicable Affected Creditor the number
of Newco Shares that each such Affected Creditor is entitled to
receive in accordance with section 4.1(a) hereof;

(B)  Newco shall issue to each applicable Affected Creditor the amount
of Newco Notes that each such Affected Creditor is entitled to
receive in accordance with section 4.1(b) hereof;

(C)  Newco shall issue to each of the Early Consent Noteholders the
number of Newco Shares that each such Early Consent Noteholder
is entitled to receive pursuant to section 4.3 hereof;

(D)  such Affected Creditors shall be entitled to receive the Litigation
Trust Interests to be acquired by Newco in section 6.4(q) hereof,
following the establishment of the Litigation Trust;

(E)  such Affected Creditors shall be entitled to receive, at the time or
times contemplated in sections 5.5(c) and 5.5(d) hereof, the Newco
Shares, Newco Notes and Litigation Trust Interests that are
subsequently distributed to (or in the case of Litigation Trust
Interests registered for the benefit of) Affected Creditors with
Proven Claims pursuant to sections 5.5(c) and 5.5(d) hereof (if

any),

and all such Newco Shares and Newco Notes shall be distributed in the
manner described in section 5.2 hereof; and

with respect to Affected Creditor Claims that are Unresolved Claims as at
the Effective Time, Newco shall issue in the name of the Unresolved
Claims Escrow Agent, for the benefit of the Persons entitled thereto under
the Plan, the Newco Shares and the Newco Notes that would have been
distributed to the applicable Affected Creditors in respect of such
Unresolved Claims if such Unresolved Claims had been Proven Claims at
the Effective Time; such Newco Shares, Newco Notes and Litigation
Trust Interests acquired by Newco in section 6.4(q) and assigned to and
registered in the name of the Unresolved Claims Escrow Agent in
accordance with section 6.4(r) shall comprise part of the Unresolved
Claims Reserve and the Unresolved Claims Escrow Agent shall hold all
such Newco Shares, Newco Notes and Litigation Trust Interests in escrow
for the benefit of those Persons entitled to receive distributions thereof
pursuant to the Plan.

The initial Newco Share in the capital of Newco held by the Initial Newco
Shareholder shall be redeemed and cancelled for no consideration.

SFC shall be deemed to assign, transfer and convey to SFC Barbados those SFC
Intercompany Claims and/or Equity Interests in one or more Direct Subsidiaries
as agreed to by SFC and the Initial Consenting Noteholders prior to the Plan
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Implementation Date (the “Barbados Property”) first in full repayment of the
Barbados Loans and second, to the extent the fair market value of the Barbados
Property exceeds the amount owing under the Barbados Loans, as a contribution
to the capital of SFC Barbados by SFC. Immediately after the time of such
assignment, transfer and conveyance, the Barbados Loans shall be considered to
be fully paid by SFC and no longer outstanding.

SFC shall be deemed to assign, transfer and convey to Newco all shares and other
Equity Interests (other than the Barbados Property) in the capital of (i) the Direct
Subsidiaries and (ii) any other Subsidiaries that are directly owned by SFC
immediately prior to the Effective Time, other than SFC Escrow Co. (all such
shares and other equity interests being the “Direct Subsidiary Shares™) for a
purchase price equal to the fair market value of the Direct Subsidiary Shares and,
in consideration therefor, Newco shall be deemed to pay to SFC consideration
equal to the fair market value of the Direct Subsidiary Shares, which
consideration shall be comprised of a U.S. dollar denominated demand non-
interest-bearing promissory note issued to SFC by Newco having a principal
amount equal to the fair market value of the Direct Subsidiary Shares (the
“Newco Promissory Note 1”). At the time of such assignment, transfer and
conveyance, all prior rights that Newco had to acquire the Direct Subsidiary
Shares, under the Plan or otherwise, shall cease to be outstanding. For greater
certainty, SFC shall not assign, transfer or convey the SFC Escrow Co. Share, and
the SFC Escrow Co. Share shall remain the property of SFC.

If the Initial Consenting Noteholders and SFC agree prior to the Plan
Implementation Date, there will be a set-off of any SFC Intercompany Claim so
agreed against a Subsidiary Intercompany Claim owing between SFC and the
same Subsidiary. In such case, the amounts will be set-off in repayment of both
claims to the extent of the lesser of the two amounts, and the excess (if any) shall
continue as an SFC Intercompany Claim or a Subsidiary Intercompany Claim, as
applicable.

SFC shall be deemed to assign, transfer and convey to Newco all SFC
Intercompany Claims (other than the SFC Intercompany Claims transferred to
SFC Barbados in section 6.4(j) hereof or set-off pursuant to section 6.4(1) hereof)
for a purchase price equal to the fair market value of such SFC Intercompany
Claims and, in consideration therefor, Newco shall be deemed to pay SFC
consideration equal to the fair market value of the SFC Intercompany Claims,
which consideration shall be comprised of the following: (i) the assumption by
Newco of all of SFC’s obligations to the Subsidiaries in respect of Subsidiary
Intercompany Claims (other than the Subsidiary Intercompany Claims set-off
pursuant to section 6.4(1) hereof); and (ii) if the fair market value of the
transferred SFC Intercompany Claims exceeds the fair market value of the
assumed Subsidiary Intercompany Claims, Newco shall issue to SFC a U.S. dollar
denominated demand non-interest-bearing promissory note having a principal
amount equal to such excess (the “Newco Promissory Note 2”).
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SFC shall be deemed to assign, transfer and convey to Newco all other SFC
Assets (namely, all SFC Assets other than the Direct Subsidiary Shares and the
SFC Intercompany Claims (which shall have already been transferred to Newco
in accordance with sections 6.4(k) and 6.4(m) hereof)), for a purchase price equal
to the fair market value of such other SFC Assets and, in consideration therefor,
Newco shall be deemed to pay to SFC consideration equal to the fair market value
of such other SFC Assets, which consideration shall be comprised of a U.S. dollar
denominated demand non-interest-bearing promissory note issued to SFC by
Newco having a principal amount equal to the fair market value of such other
SFC Assets (the “Newco Promissory Note 3”).

SFC shall establish the Litigation Trust and SFC and the Trustees (on behalf of
the Noteholders) shall be deemed to convey, transfer and assign to the Litigation
Trustee all of their respective rights, title and interest in and to the Litigation Trust
Claims. SFC shall advance the Litigation Funding Amount to the Litigation
Trustee for use by the Litigation Trustee in prosecuting the Litigation Trust
Claims in accordance with the Litigation Trust Agreement, which advance shall
be deemed to create a non-interest bearing receivable from the Litigation Trustee
in favour of SFC in the amount of the Litigation Funding Amount (the
“Litigation Funding Receivable”). The Litigation Funding Amount and
Litigation Trust Claims shall be managed by the Litigation Trustee in accordance
with the terms and conditions of the Litigation Trust Agreement.

The Litigation Trust shall be deemed to be effective from the time that it is
established in section 6.4(0) hereof. Initially, all of the Litigation Trust Interests
shall be held by SFC. Immediately thereafter, SFC shall assign, convey and
transfer a portion of the Litigation Trust Interests to the Noteholder Class Action
Claimants in accordance with the allocation set forth in section 4.11 hereof.

SFC shall settle and discharge the Affected Creditor Claims by assigning Newco
Promissory Note 1, Newco Promissory Note 2 and Newco Promissory Note 3
(collectively, the “Newco Promissory Notes™), the Litigation Funding Receivable
and the remaining Litigation Trust Interests held by SFC to Newco. Such
assignment shall constitute payment, by set-off, of the full principal amount of the
Newco Promissory Notes and of a portion of the Affected Creditor Claims equal
to the aggregate principal amount of the Newco Promissory Notes, the Litigation
Trust Receivable and the fair market value of the Litigation Trust Interests so
transferred (with such payment being allocated first to the Noteholder Claims and
then to the Ordinary Affected Creditor Claims). As a consequence thereof:

(1) Newco shall be deemed to discharge and release SFC of and from all of
SFC’s obligations to Newco in respect of the Affected Creditor Claims,
and all of Newco’s rights against SFC of any kind in respect of the
Affected Creditor Claims shall thereupon be fully, finally, irrevocably and
forever compromised, released, discharged and cancelled; and
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(i) SFC shall be deemed to discharge and release Newco of and from all of
Newco’s obligations to SFC in respect of the Newco Promissory Notes,
and the Newco Promissory Notes and all of SFC’s rights against Newco in
respect thereof shall thereupon be fully, finally, irrevocably and forever
released, discharged and cancelled.

Newco shall cause a portion of the Litigation Trust Interests it acquired in section
6.4(q) hereof to be assigned to and registered in the name of the Affected
Creditors with Proven Claims as contemplated in section 6.4(h), and with respect
to any Affected Creditor Claims that are Unresolved Claims as at the Effective
Time, the remaining Litigation Trust Interests held by Newco that would have
been allocated to the applicable Affected Creditors in respect of such Unresolved
Claims if such Unresolved Claims had been Proven Claims at the Effective Time
shall be assigned and registered by the Litigation Trustee to the Unresolved
Claims Escrow Agent and in the name of the Unresolved Claims Escrow Agent,
in escrow for the benefit of Persons entitled thereto, and such Litigation Trust
Interests shall comprise part of the Unresolved Claims Reserve. The Litigation
Trustee shall record entitlements to the Litigation Trust Interests in the manner set
forth in section 5.3.

Cancellation of Instruments and Guarantees

(s)

Releases

®

Subject to section 5.9 hereof, all debentures, indentures, notes, certificates,
agreements, invoices, guarantees, pledges and other instruments evidencing
Affected Claims, including the Notes and the Note Indentures, will not entitle any
holder thereof to any compensation or participation other than as expressly
provided for in the Plan and shall be cancelled and will thereupon be null and
void. The Trustees shall be directed by the Court and shall be deemed to have
released, discharged and cancelled any guarantees, indemnities, Encumbrances or
other obligations owing by or in respect of any Subsidiary relating to the Notes or
the Note Indentures.

Each of Newco and Newco II shall be deemed to have no liability or obligation of
any kind whatsoever for: any Claim (including, notwithstanding anything to the
contrary herein, any Unaffected Claim); any Affected Claim (including any
Affected Creditor Claim, Equity Claim, D&O Claim, D&O Indemnity Claim and
Noteholder Class Action Claim); any Section 5.1(2) D&O Claim; any Conspiracy
Claim; any Continuing Other D&O Claim; any Non-Released D&O Claim; any
Class Action Claim; any Class Action Indemnity Claim; any right or claim in
connection with or liability for the Notes or the Note Indentures; any guarantees,
indemnities, share pledges or Encumbrances relating to the Notes or the Note
Indentures; any right or claim in connection with or liability for the Existing
Shares or other Equity Interests or any other securities of SFC; any rights or
claims of the Third Party Defendants relating to SFC or the Subsidiaries; any right
or claim in connection with or liability for the RSA, the Plan, the CCAA
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Proceedings, the Restructuring Transaction, the Litigation Trust, the business and
affairs of SFC and the Subsidiaries (whenever or however conducted), the
administration and/or management of SFC and the Subsidiaries, or any public
filings, statements, disclosures or press releases relating to SFC; any right or
claim in connection with or liability for any guaranty, indemnity or claim for
contribution in respect of any of the foregoing; and any Encumbrance in respect
of the foregoing, provided only that Newco shall assume SFC’s obligations to the
applicable Subsidiaries in respect of the Subsidiary Intercompany Claims
pursuant to section 6.4(1) hereof and Newco II shall assume Newco’s obligations
to the applicable Subsidiaries in respect of the Subsidiary Intercompany Claims
pursuant to section 6.4(x) hereof.

Each of the Charges shall be discharged, released and cancelled.

The releases and injunctions referred to in Article 7 of the Plan shall become
effective in accordance with the Plan.

Any contract defaults arising as a result of the CCAA Proceedings and/or the
implementation of the Plan (including, notwithstanding anything to the contrary
herein, any such contract defaults in respect of the Unaffected Claims) shall be
deemed to be cured.

Newco shall be deemed to assign, transfer and convey to Newco II all of Newco’s
right, title and interest in and to all of its properties, assets and rights of every kind
and description (namely the SFC Assets acquired by Newco pursuant to the Plan)
for a purchase price equal to the fair market value thereof and, in consideration
therefor, Newco II shall be deemed to pay to Newco consideration equal to the
fair market value of such properties, assets and rights (the “Newco II
Consideration). The Newco II Consideration shall be comprised of: (i) the
assumption by Newco II of any and all indebtedness of Newco other than the
indebtedness of Newco in respect of the Newco Notes (namely, any indebtedness
of Newco in respect of the Subsidiary Intercompany Claims); and (ii) the issuance
to Newco of that number of common shares in Newco II as is necessary to ensure
that the value of the Newco II Consideration is equal to the fair market value of
the properties, assets and rights conveyed by Newco to Newco II pursuant to this
section 6.4(X).

6.5 Cancellation of Existing Shares and Equity Interests

Unless otherwise agreed between the Monitor, SFC and the Initial Consenting
Noteholders, on the Equity Cancellation Date all Existing Shares and Equity Interests shall be
fully, finally and irrevocably cancelled, and the following steps will be implemented pursuant to
the Plan as a plan of reorganization under section 191 of the CBC4, to be effected by articles of
reorganization to be filed by SFC, subject to the receipt of any required approvals from the
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Ontario Securities Commission with respect to the trades in securities contemplated by the

following:

(a)

(b)

(c)

(d)

(e)

SFC will create a new class of common shares to be called Class A common
shares that are equivalent to the current Existing Shares except that they carry two
votes per share;

SFC will amend the share conditions of the Existing Shares to provide that they
are cancellable for no consideration at such time as determined by the board of
directors of SFC;

prior to the cancellation of the Existing Shares, SFC will issue for nominal

consideration one Class A common share of SFC to the SFC Continuing
Shareholder;

SFC will cancel the Existing Shares for no consideration on the Equity
Cancellation Date; and

SFC will apply to Canadian securities regulatory authorities for SFC to cease to
be a reporting issuer effective immediately before the Effective Time.

Unless otherwise agreed by SFC, the Monitor and the Initial Consenting Noteholders or as
otherwise directed by Order of the Court, SFC shall maintain its corporate existence at all times
from and after the Plan Implementation Date until the later of the date: (i) on which SFC Escrow
Co. has completed all of its obligations as Unresolved Claims Escrow Agent under this Plan; (ii)
on which SFC escrow Co. no longer holds any Undeliverable Distributions delivered to it in
accordance with the section 5.4 hereof; and (iii) as determined by the Litigation Trustee.

6.6  Transfers and Vesting Free and Clear

(a)

All of the SFC Assets (including for greater certainty the Direct Subsidiary
Shares, the SFC Intercompany Claims and all other SFC Assets assigned,
transferred and conveyed to Newco and/or Newco II pursuant to section 6.4) shall
be deemed to vest absolutely in Newco or Newco 11, as applicable, free and clear
of and from any and all Charges, Claims (including, notwithstanding anything to
the contrary herein, any Unaffected Claims), D&O Claims, D&O Indemnity
Claims, Section 5.1(2) D&O Claims, Conspiracy Claims, Continuing Other D&O
Claims, Non-Released D&O Claims, Affected Claims, Class Action Claims,
Class Action Indemnity Claims, claims or rights of any kind in respect of the
Notes or the Note Indentures, and any right or claim that is based in whole or in
part on facts, underlying transactions, Causes of Action or events relating to the
Restructuring Transaction, the CCAA Proceedings or any of the foregoing, and
any guarantees or indemnities with respect to any of the foregoing. Any
Encumbrances or claims affecting, attaching to or relating to the SFC Assets in
respect of the foregoing shall be deemed to be irrevocably expunged and
discharged as against the SFC Assets, and no such Encumbrances or claims shall
be pursued or enforceable as against Newco or Newco II. For greater certainty,
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with respect to the Subsidiaries, Greenheart and Greenheart’s direct and indirect
subsidiaries: (i) the vesting free and clear in Newco and/or Newco II, as
applicable, and the expunging and discharging that occurs by operation of this
paragraph shall only apply to SFC’s ownership interests in the Subsidiaries,
Greenheart and Greenheart’s subsidiaries; and (ii) except as provided for in the
Plan (including this section 6.6(a) and sections 4.9(g), 6.4(k), 6.4(1) and 6.4(m)
hereof and Article 7 hereof) and the Sanction Order, the assets, liabilities,
business and property of the Subsidiaries, Greenheart and Greenheart’s direct and
indirect subsidiaries shall remain unaffected by the Restructuring Transaction.

Any issuance, assignment, transfer or conveyance of any securities, interests,
rights or claims pursuant to the Plan, including the Newco Shares, the Newco
Notes and the Affected Creditor Claims, will be free and clear of and from any
and all Charges, Claims (including, notwithstanding anything to the contrary
herein, any Unaffected Claims), D&O Claims, D&O Indemnity Claims, Affected
Claims, Section 5.1(2) D&O Claims; Conspiracy Claims; Continuing Other D&O
Claims, Non-Released D&O Claims; Class Action Claims, Class Action
Indemnity Claims, claims or rights of any kind in respect of the Notes or the Note
Indentures, and any right or claim that is based in whole or in part on facts,
underlying transactions, Causes of Action or events relating to the Restructuring
Transaction, the CCAA Proceedings or any of the foregoing, and any guarantees
or indemnities with respect to any of the foregoing. For greater certainty, with
respect to the Subsidiaries, Greenheart and Greenheart’s direct and indirect
subsidiaries: (i) the vesting free and clear in Newco and Newco II that occurs by
operation of this paragraph shall only apply to SFC’s direct and indirect
ownership interests in the Subsidiaries, Greenheart and Greenheart’s direct and
indirect subsidiaries; and (ii) except as provided for in the Plan (including section
6.6(a) and sections 4.9(g), 6.4(k), 6.4(1) and 6.4(m) hereof and Article 7 hereof)
and the Sanction Order, the assets, liabilities, business and property of the
Subsidiaries, Greenheart and Greenheart’s direct and indirect subsidiaries shall
remain unaffected by the Restructuring Transaction.

ARTICLE 7
RELEASES

7.1 Plan Releases

Subject to 7.2 hereof, all of the following shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred on the Plan Implementation Date:

(a)

all Affected Claims, including all Affected Creditor Claims, Equity Claims, D&O
Claims (other than Section 5.1(2) D&O Claims, Conspiracy Claims, Continuing
Other D&O Claims and Non-Released D&O Claims), D&O Indemnity Claims
(except as set forth in section 7.1(d) hereof) and Noteholder Class Action Claims
(other than the Continuing Noteholder Class Action Claims);
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all Claims of the Ontario Securities Commission or any other Governmental
Entity that have or could give rise to a monetary liability, including fines, awards,
penalties, costs, claims for reimbursement or other claims having a monetary
value;

all Class Action Claims (including the Noteholder Class Action Claims) against
SFC, the Subsidiaries or the Named Directors or Officers of SFC or the
Subsidiaries (other than Class Action Claims that are Section 5.1(2) D&O Claims,
Conspiracy Claims or Non-Released D&O Claims);

all Class Action Indemnity Claims (including related D&O Indemnity Claims),
other than any Class Action Indemnity Claim by the Third Party Defendants
against SFC in respect of the Indemnified Noteholder Class Action Claims
(including any D&O Indemnity Claim in that respect), which shall be limited to
the Indemnified Noteholder Class Action Limit pursuant to the releases set out in
section 7.1(f) hereof and the injunctions set out in section 7.3 hereof;

any portion or amount of liability of the Third Party Defendants for the
Indemnified Noteholder Class Action Claims (on a collective, aggregate basis in
reference to all Indemnified Noteholder Class Action Claims together) that
exceeds the Indemnified Noteholder Class Action Limit;

any portion or amount of liability of the Underwriters for the Noteholder Class
Action Claims (other than any Noteholder Class Action Claims against the
Underwriters for fraud or criminal conduct) (on a collective, aggregate basis in
reference to all such Noteholder Class Action Claims together) that exceeds the
Indemnified Noteholder Class Action Limit;

any portion or amount of, or liability of SFC for, any Class Action Indemnity
Claims by the Third Party Defendants against SFC in respect of the Indemnified
Noteholder Class Action Claims (on a collective, aggregate basis in reference to
all such Class Action Indemnity Claims together) to the extent that such Class
Action Indemnity Claims exceed the Indemnified Noteholder Class Action Limit;

any and all Excluded Litigation Trust Claims;

any and all Causes of Action against Newco, Newco II, the directors and officers
of Newco, the directors and officers of Newco 1I, the Noteholders, members of
the ad hoc committee of Noteholders, the Trustees, the Transfer Agent, the
Monitor, FTI Consulting Canada Inc., FTI HK, counsel for the current Directors
of SFC, counsel for the Monitor, counsel for the Trustees, the SFC Advisors, the
Noteholder Advisors, and each and every member (including members of any
committee or governance council), partner or employee of any of the foregoing,
for or in connection with or in any way relating to: any Claims (including,
notwithstanding anything to the contrary herein, any Unaffected Claims);
Affected Claims; Section 5.1(2) D&O Claims; Conspiracy Claims; Continuing
Other D&O Claims; Non-Released D&O Claims; Class Action Claims; Class
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Action Indemnity Claims; any right or claim in connection with or liability for the
Notes or the Note Indentures; any guarantees, indemnities, claims for
contribution, share pledges or Encumbrances related to the Notes or the Note
Indentures; any right or claim in connection with or liability for the Existing
Shares, Equity Interests or any other securities of SFC; any rights or claims of the
Third Party Defendants relating to SFC or the Subsidiaries;

any and all Causes of Action against Newco, Newco II, the directors and officers
of Newco, the directors and officers of Newco 1I, the Noteholders, members of
the ad hoc committee of Noteholders, the Trustees, the Transfer Agent, the
Monitor, FTI Consulting Canada Inc., FTI HK, the Named Directors and Officers,
counsel for the current Directors of SFC, counsel for the Monitor, counsel for the
Trustees, the SFC Advisors, the Noteholder Advisors, and each and every
member (including members of any committee or governance council), partner or
employee of any of the foregoing, based in whole or in part on any act, omission,
transaction, duty, responsibility, indebtedness, liability, obligation, dealing or
other occurrence existing or taking place on or prior to the Plan Implementation
Date (or, with respect to actions taken pursuant to the Plan after the Plan
Implementation Date, the date of such actions) in any way relating to, arising out
of, leading up to, for, or in connection with the CCAA Proceeding, RSA, the
Restructuring Transaction, the Plan, any proceedings commenced with respect to
or in connection with the Plan, or the transactions contemplated by the RSA and
the Plan, including the creation of Newco and/or Newco II and the creation,
issuance or distribution of the Newco Shares, the Newco Notes, the Litigation
Trust or the Litigation Trust Interests, provided that nothing in this paragraph
shall release or discharge any of the Persons listed in this paragraph from or in
respect of any obligations any of them may have under or in respect of the RSA,
the Plan or under or in respect of any of Newco, Newco II, the Newco Shares, the
Newco Notes, the Litigation Trust or the Litigation Trust Interests, as the case
may be;

any and all Causes of Action against the Subsidiaries for or in connection with
any Claim (including, notwithstanding anything to the contrary herein, any
Unaffected Claim); any Affected Claim (including any Affected Creditor Claim,
Equity Claim, D&O Claim, D&O Indemnity Claim and Noteholder Class Action
Claim); any Section 5.1(2) D&O Claim; any Conspiracy Claim; any Continuing
Other D&O Claim; any Non-Released D&O Claim; any Class Action Claim; any
Class Action Indemnity Claim; any right or claim in connection with or liability
for the Notes or the Note Indentures; any guarantees, indemnities, share pledges
or Encumbrances relating to the Notes or the Note Indentures; any right or claim
in connection with or liability for the Existing Shares, Equity Interests or any
other securities of SFC; any rights or claims of the Third Party Defendants
relating to SFC or the Subsidiaries; any right or claim in connection with or
liability for the RSA, the Plan, the CCAA Proceedings, the Restructuring
Transaction, the Litigation Trust, the business and affairs of SFC and the
Subsidiaries (whenever or however conducted), the administration and/or
management of SFC and the Subsidiaries, or any public filings, statements,
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disclosures or press releases relating to SFC; any right or claim in connection with
or liability for any indemnification obligation to Directors or Officers of SFC or
the Subsidiaries pertaining to SFC, the Notes, the Note Indentures, the Existing
Shares, the Equity Interests, any other securities of SFC or any other right, claim
or liability for or in connection with the RSA, the Plan, the CCAA Proceedings,
the Restructuring Transaction, the Litigation Trust, the business and affairs of
SFC (whenever or however conducted), the administration and/or management of
SFC, or any public filings, statements, disclosures or press releases relating to
SFC; any right or claim in connection with or liability for any guaranty, indemnity
or claim for contribution in respect of any of the foregoing; and any Encumbrance
in respect of the foregoing;

all Subsidiary Intercompany Claims as against SFC (which are assumed by
Newco and then Newco II pursuant to the Plan);

any entitlements of Ernst & Young to receive distributions of any kind (including
Newco Shares, Newco Notes and Litigation Trust Interests) under this Plan;

any entitlements of the Named Third Party Defendants to receive distributions of
any kind (including Newco Shares, Newco Notes and Litigation Trust Interests)
under this Plan; and

any entitlements of the Underwriters to receive distributions of any kind
(including Newco Shares, Newco Notes and Litigation Trust Interests) under this
Plan.

7.2 Claims Not Released

Notwithstanding anything to the contrary in section 7.1 hereof, nothing in this

Plan shall waive, compromise, release, discharge, cancel or bar any of the following:

(a)
(b)

(c)

(d)

SFC of its obligations under the Plan and the Sanction Order;

SFC from or in respect of any Unaffected Claims (provided that recourse against
SFC in respect of Unaffected Claims shall be limited in the manner set out in
section 4.2 hereof);

any Directors or Officers of SFC or the Subsidiaries from any Non-Released
D&O Claims, Conspiracy Claims or any Section 5.1(2) D&O Claims, provided
that recourse against the Named Directors or Officers of SFC in respect of any
Section 5.1(2) D&O Claims and any Conspiracy Claims shall be limited in the
manner set out in section 4.9(e) hereof;

any Other Directors and/or Officers from any Continuing Other D&O Claims,
provided that recourse against the Other Directors and/or Officers in respect of the
Indemnified Noteholder Class Action Claims shall be limited in the manner set
out in section 4.4(b)(i) hereof;
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the Third Party Defendants from any claim, liability or obligation of whatever
nature for or in connection with the Class Action Claims, provided that the
maximum aggregate liability of the Third Party Defendants collectively in respect
of the Indemnified Noteholder Class Action Claims shall be limited to the
Indemnified Noteholder Class Action Limit pursuant to section 4.4(b)(i) hereof
and the releases set out in sections 7.1(e) and 7.1(f) hereof and the injunctions set
out in section 7.3 hereof;

Newco II from any liability to the applicable Subsidiaries in respect of the
Subsidiary Intercompany Claims assumed by Newco II pursuant to section 6.4(x)
hereof;

the Subsidiaries from any liability to Newco II in respect of the SFC
Intercompany Claims conveyed to Newco II pursuant to section 6.4(x) hereof;

SFC of or from any investigations by or non-monetary remedies of the Ontario
Securities Commission, provided that, for greater certainty, all monetary rights,
claims or remedies of the Ontario Securities Commission against SFC shall be
treated as Affected Creditor Claims in the manner described in section 4.1 hereof
and released pursuant to section 7.1(b) hereof;

the Subsidiaries from their respective indemnification obligations (if any) to
Directors or Officers of the Subsidiaries that relate to the ordinary course
operations of the Subsidiaries and that have no connection with any of the matters
listed in section 7.1(i) hereof;

SFC or the Directors and Officers from any Insured Claims, provided that
recovery for Insured Claims shall be irrevocably limited to recovery solely from
the proceeds of Insurance Policies paid or payable on behalf of SFC or its
Directors and Officers in the manner set forth in section 2.4 hereof;

insurers from their obligations under insurance policies; and

any Released Party for fraud or criminal conduct.

7.3  Injunctions

All Persons are permanently and forever barred, estopped, stayed and enjoined, on and
after the Effective Time, with respect to any and all Released Claims, from (i) commencing,
conducting or continuing in any manner, directly or indirectly, any action, suits, demands or
other proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbitral, administrative or other forum) against the Released Parties; (ii)
enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner or
means, directly or indirectly, any judgment, award, decree or order against the Released Parties
or their property; (iii) commencing, conducting or continuing in any manner, directly or
indirectly, any action, suits or demands, including without limitation, by way of contribution or
indemnity or other relief, in common law, or in equity, breach of trust or breach of fiduciary duty
or under the provisions of any statute or regulation, or other proceedings of any nature or kind
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whatsoever (including, without limitation, any proceeding in a judicial, arbitral, administrative or
other forum) against any Person who makes such a claim or might reasonably be expected to
make such a claim, in any manner or forum, against one or more of the Released Parties; (iv)
creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or
encumbrance of any kind against the Released Parties or their property; or (v) taking any actions
to interfere with the implementation or consummation of this Plan; provided, however, that the
foregoing shall not apply to the enforcement of any obligations under the Plan.

7.4 Timing of Releases and Injunctions

All releases and injunctions set forth in this Article 7 shall become effective on the Plan
Implementation Date at the time or times and in the manner set forth in section 6.4 hereof.

7.5  Equity Class Action Claims Against the Third Party Defendants

Notwithstanding anything to the contrary in this Plan, any Class Action Claim against the
Third Party Defendants that relates to the purchase, sale or ownership of Existing Shares or
Equity Interests: (a) is unaffected by this Plan; (b) is not discharged, released, cancelled or barred
pursuant to this Plan; (c) shall be permitted to continue as against the Third Party Defendants; (d)
shall not be limited or restricted by this Plan in any manner as to quantum or otherwise
(including any collection or recovery for any such Class Action Claim that relates to any liability
of the Third Party Defendants for any alleged liability of SFC); and (e) does not constitute an
Equity Claim or an Affected Claim under this Plan.

ARTICLE 8
COURT SANCTION

8.1 Application for Sanction Order

If the Plan is approved by the Required Majority, SFC shall apply for the Sanction Order
on or before the date set for the hearing of the Sanction Order or such later date as the Court may
set.

8.2 Sanction Order
The Sanction Order shall, among other things:

(a) declare that: (i) the Plan has been approved by the Required Majority in
conformity with the CCAA; (ii) the activities of SFC have been in reasonable
compliance with the provisions of the CCAA and the Orders of the Court made in
this CCAA Proceeding in all respects; (iii) the Court is satisfied that SFC has not
done or purported to do anything that is not authorized by the CCAA; and (iv) the
Plan and the transactions contemplated thereby are fair and reasonable;

(b) declare that the Plan and all associated steps, compromises, releases, discharges,
cancellations, transactions, arrangements and reorganizations effected thereby are
approved, binding and effective as herein set out as of the Plan Implementation
Date;
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confirm the amount of each of the Unaffected Claims Reserve, the Administration
Charge Reserve and the Monitor’s Post-Implementation Reserve;

declare that, on the Plan Implementation Date, all Affected Claims shall be fully,
finally, irrevocably and forever compromised, released, discharged, cancelled and
barred, subject only to the right of the applicable Persons to receive the
distributions to which they are entitled pursuant to the Plan;

declare that, on the Plan Implementation Date, the ability of any Person to
proceed against SFC or the Subsidiaries in respect of any Released Claims shall
be forever discharged and restrained, and all proceedings with respect to, in
connection with or relating to any such matter shall be permanently stayed;

declare that the steps to be taken, the matters that are deemed to occur and the
compromises and releases to be effective on the Plan Implementation Date are
deemed to occur and be effected in the sequential order contemplated by section
6.4, beginning at the Effective Time;

declare that, on the Plan Implementation Date, the SFC Assets vest absolutely in
Newco and that, in accordance with section 6.4(x) hercof, the SFC Assets
transferred by Newco to Newco II vest absolutely in Newco II, in each case in
accordance with the terms of section 6.6(a) hereof;

confirm that the Court was satisfied that: (i) the hearing of the Sanction Order was
open to all of the Affected Creditors and all other Persons with an interest in SFC
and that such Affected Creditors and other Persons were permitted to be heard at
the hearing in respect of the Sanction Order; (ii) prior to the hearing, all of the
Affected Creditors and all other Persons on the service list in respect of the
CCAA Proceeding were given adequate notice thereof;

provide that the Court was advised prior to the hearing in respect of the Sanction
Order that the Sanction Order will be relied upon by SFC and Newco as an
approval of the Plan for the purpose of relying on the exemption from the
registration requirements of the United States Securities Act of 1933, as amended,
pursuant to Section 3(a)(10) thereof for the issuance of the Newco Shares, Newco
Notes and, to the extent they may be deemed to be securities, the Litigation Trust
Interests, and any other securities to be issued pursuant to the Plan;

declare that all obligations, agreements or leases to which (i) SFC remains a party
on the Plan Implementation Date, or (ii)) Newco and/or Newco II becomes a party
as a result of the conveyance of the SFC Assets to Newco and the further
conveyance of the SFC Assets to Newco II on the Plan Implementation Date,
shall be and remain in full force and effect, unamended, as at the Plan
Implementation Date and no party to any such obligation or agreement shall on or
following the Plan Implementation Date, accelerate, terminate, refuse to renew,
rescind, refuse to perform or otherwise disclaim or resiliate its obligations
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thereunder, or enforce or exercise (or purport to enforce or exercise) any right or
remedy under or in respect of any such obligation or agreement, by reason:

(1) of any event which occurred prior to, and not continuing after, the Plan
Implementation Date, or which is or continues to be suspended or waived
under the Plan, which would have entitled any other party thereto to
enforce those rights or remedies;

(i) that SFC sought or obtained relief or has taken steps as part of the Plan or
under the CCAA;

(i)  of any default or event of default arising as a result of the financial
condition or insolvency of SFC;

(iv)  of the completion of any of the transactions contemplated under the Plan,
including the transfer, conveyance and assignment of the SFC Assets to
Newco and the further transfer, conveyance and assignment of the SFC
Assets by Newco to Newco II; or

(v) of any compromises, settlements, restructurings, recapitalizations or
reorganizations effected pursuant to the Plan;

stay the commencing, taking, applying for or issuing or continuing any and all
steps or proceedings, including without limitation, administrative hearings and
orders, declarations or assessments, commenced, taken or proceeded with or that
may be commenced, taken or proceed with to advance any Released Claims;

stay as against Ernst & Young the commencing, taking, applying for or issuing or
continuing any and all steps or proceedings (other than all steps or proceedings to
implement the Ernst & Young Settlement) pursuant to the terms of the Order of
the Honourable Justice Morawetz dated May 8, 2012 between (i) the Plan
Implementation Date and (ii) the earlier of the Ernst & Young Settlement Date or
such other date as may be ordered by the Court on a motion to the Court on
reasonable notice to Ernst & Young;

declare that in no circumstances will the Monitor have any liability for any of
SFC's tax liability regardless of how or when such liability may have arisen;

authorize the Monitor to perform its functions and fulfil its obligations under the
Plan to facilitate the implementation of the Plan;

direct and deem the Trustees to release, discharge and cancel any guarantees,
indemnities, Encumbrances or other obligations owing by or in respect of any
Subsidiary relating to the Notes or the Note Indentures;

declare that upon completion by the Monitor of its duties in respect of SFC
pursuant to the CCAA and the Orders, the Monitor may file with the Court a
certificate of Plan Implementation stating that all of its duties in respect of SFC
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pursuant to the CCAA and the Orders have been completed and thereupon, FTI
Consulting Canada Inc. shall be deemed to be discharged from its duties as
Monitor and released of all claims relating to its activities as Monitor; and

declare that, on the Plan Implementation Date, each of the Charges shall be
discharged, released and cancelled, and that any obligations secured thereby shall
satisfied pursuant to section 4.2(b) hereof, and that from and after the Plan
Implementation Date the Administration Charge Reserve shall stand in place of
the Administration Charge as security for the payment of any amounts secured by
the Administration Charge;

declare that the Monitor may not make any payment from the Monitor’s Post-
Implementation Plan Reserve to any third party professional services provider
(other than its counsel) that exceeds $250,000 (alone or in a series of related
payments) without the prior consent of the Initial Consenting Noteholders or an
Order of the Court;

declare that SFC and the Monitor may apply to the Court for advice and direction
in respect of any matters arising from or under the Plan;

declare that, subject to the due performance of its obligations as set forth in the
Plan and subject to its compliance with any written directions or instructions of
the Monitor and/or directions of the Court in the manner set forth in the Plan,
SFC Escrow Co. shall have no liabilities whatsoever arising from the performance
of its obligations under the Plan;

order and declare that all Persons with Unresolved Claims shall have standing in
any proceeding in respect of the determination or status of any Unresolved Claim,
and that Goodmans LLP (in its capacity as counsel to the Initial Consenting
Noteholders) shall have standing in any such proceeding on behalf of the Initial
Consenting Notheolders (in their capacity as Affected Creditors with Proven
Claims);

order and declare that, from and after the Plan Implementation Date, Newco will
be permitted, in its sole discretion and on terms acceptable to Newco, to advance
additional cash amounts to the Litigation Trustee from time to time for the
purpose of providing additional financing to the Litigation Trust, including the
provision of such additional amounts as a non-interest bearing loan to the
Litigation Trust that is repayable to Newco on similar terms and conditions as the
Litigation Funding Receivable;

order and declare that: (i) subject to the prior consent of the Initial Consenting
Noteholders, each of the Monitor and the Litigation Trustee shall have the right to
seek and obtain an order from any court of competent jurisdiction, including an
Order of the Court in the CCAA or otherwise, that gives effect to any releases of
any Litigation Trust Claims agreed to by the Litigation Trustee in accordance with
the Litigation Trust Agreement, and (ii) in accordance with this section 8.2(w), all
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Affected Creditors shall be deemed to consent to any such releases in any such
proceedings;

order and declare that, prior to the Effective Time, SFC shall: (i) preserve or cause
to be preserved copies of any documents (as such term is defined in the Rules of
Civil Procedure (Ontario)) that are relevant to the issues raised in the Class
Actions; and (ii) make arrangements acceptable to SFC, the Monitor, the Initial
Consenting Noteholders, counsel to Ontario Class Action Plaintiffs, counsel to
Ernst & Young, counsel to the Underwriters and counsel to the Named Third
Party Defendants to provide the parties to the Class Actions with access thereto,
subject to customary commercial confidentiality, privilege or other applicable
restrictions, including lawyer-client privilege, work product privilege and other
privileges or immunities, and to restrictions on disclosure arising from s. 16 of the
Securities Act (Ontario) and comparable restrictions on disclosure in other
relevant jurisdictions, for purposes of prosecuting and/or defending the Class
Actions, as the case may be, provided that nothing in the foregoing reduces or
otherwise limits the parties’ rights to production and discovery in accordance with
the Rules of Civil Procedure (Ontario) and the Class Proceedings Act, 1992
(Ontario);

order that releases and injunctions set forth in Article 7 of this Plan are effective
on the Plan Implementation Date at the time or times and in the manner set forth
in section 6.4 hereof;

order that the Ernst & Young Release shall become effective on the Ernst &
Young Settlement Date in the manner set forth in section 11.1 hereof;

order that any Named Third Party Releases shall become effective if and when the
terms and conditions of sections 11.2(a), 11.2(b), 11.2(c) have been fulfilled.;

order and declare that the matters described in Article 11 hereof shall occur
subject to and in accordance with the terms and conditions of Article 11; and

declare that section 95 to 101 of the BIA shall not apply to any of the transactions
implemented pursuant to the Plan.

If agreed by SFC, the Monitor and the Initial Consenting Noteholders, any of the relief to be
included in the Sanction Order pursuant to this section 8.2 in respect of matters relating to the
Litigation Trust may instead be included in a separate Order of the Court satisfactory to SFC, the
Monitor and the Initial Consenting Noteholders granted prior to the Plan Implementation Date.

ARTICLE 9
CONDITIONS PRECEDENT AND IMPLEMENTATION

9.1 Conditions Precedent to Implementation of the Plan

The implementation of the Plan shall be conditional upon satisfaction or waiver of the
following conditions prior to or at the Effective Time, each of which is for the benefit of SFC
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and the Initial Consenting Noteholders and may be waived only by SFC and the Initial
Consenting Noteholders collectively; provided, however, that the conditions in sub-paragraphs
(g), (h), (n), (0), (q), (), (u), (2), (ff), (gg), (mm), (1) and (nn) shall only be for the benefit of the
Initial Consenting Noteholders and, if not satisfied on or prior to the Effective Time, may be
waived only by the Initial Consenting Noteholders; and provided further that such conditions
shall not be enforceable by SFC if any failure to satisfy such conditions results from an action,
error, omission by or within the control of SFC and such conditions shall not be enforceable by
the Initial Consenting Noteholders if any failure to satisfy such conditions results from an action,
error, omission by or within the control of the Initial Consenting Noteholders:

Plan Approval Matters

(a)

(b)

(c)

(d)

the Plan shall have been approved by the Required Majority and the Court, and in
each case the Plan shall have been approved in a form consistent with the RSA or
otherwise acceptable to SFC and the Initial Consenting Noteholders, each acting
reasonably;

the Sanction Order shall have been made and shall be in full force and effect prior
to December 17, 2012 (or such later date as may be consented to by SFC and the
Initial Consenting Noteholders), and all applicable appeal periods in respect
thereof shall have expired and any appeals therefrom shall have been disposed of
by the applicable appellate court;

the Sanction Order shall be in a form consistent with the Plan or otherwise
acceptable to SFC and the Initial Consenting Noteholders, each acting reasonably;

all filings under Applicable Laws that are required in connection with the
Restructuring Transaction shall have been made and any regulatory consents or
approvals that are required in connection with the Restructuring Transaction shall
have been obtained and, in the case of waiting or suspensory periods, such
waiting or suspensory periods shall have expired or been terminated; without
limiting the generality of the foregoing, such filings and regulatory consents or
approvals include:

(1) any required filings, consents and approvals of securities regulatory
authorities in Canada;

(i) a consultation with the Executive of the Hong Kong Securities and Futures
Commission that is satisfactory to SFC, the Monitor and the Initial
Consenting Noteholders confirming that implementation of the
Restructuring Transaction will not result in an obligation arising for
Newco, its shareholders, Newco II or any Subsidiary to make a mandatory
offer to acquire shares of Greenheart;

(iii)  the submission by SFC and each applicable Subsidiary of a Circular 698
tax filing with all appropriate tax authorities in the PRC within the
requisite time prior to the Plan Implementation Date, such filings to be in
form and substance satisfactory to the Initial Consenting Noteholders; and
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(iv)  if notification is necessary or desirable under the Antimonopoly Law of
People's Republic of China and its implementation rules, the submission
of all antitrust filings considered necessary or prudent by the Initial
Consenting Noteholders and the acceptance and (to the extent required)
approval thereof by the competent Chinese authority, each such filing to
be in form and substance satisfactory to the Initial Consenting
Noteholders;

there shall not be in effect any preliminary or final decision, order or decree by a
Governmental Entity, no application shall have been made to any Governmental
Entity, and no action or investigation shall have been announced, threatened or
commenced by any Governmental Entity, in consequence of or in connection with
the Restructuring Transaction that restrains, impedes or prohibits (or if granted
could reasonably be expected to restrain, impede or prohibit) the Restructuring
Transaction or any material part thereof or requires or purports to require a
variation of the Restructuring Transaction, and SFC shall have provided the Initial
Consenting Noteholders with a certificate signed by an officer of SFC, without
personal liability on the part of such officer, certifying compliance with this
Section 9.1(e) as of the Plan Implementation Date;

Newco and Newco II Matters

®
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the organization, incorporating documents, articles, by-laws and other constating
documents of Newco and Newco II (including any shareholders agreement,
shareholder rights plan and classes of shares (voting and non-voting)) and any
affiliated or related entities formed in connection with the Restructuring
Transaction or the Plan, and all definitive legal documentation in connection with
all of the foregoing, shall be acceptable to the Initial Consenting Noteholders and
in form and in substance reasonably satisfactory to SFC;

the composition of the board of directors of Newco and Newco II and the senior
management and officers of Newco and Newco II that will assume office, or that
will continue in office, as applicable, on the Plan Implementation Date shall be
acceptable to the Initial Consenting Noteholders;

the terms of employment of the senior management and officers of Newco and
Newco II shall be acceptable to the Initial Consenting Noteholders;

except as expressly set out in this Plan, neither Newco nor Newco II shall have:
(1) issued or authorized the issuance of any shares, notes, options, warrants or
other securities of any kind, (ii) become subject to any Encumbrance with respect
to its assets or property; (iii) become liable to pay any indebtedness or liability of
any kind (other than as expressly set out in section 6.4 hereof); or (iv) entered into
any Material agreement;

any securities that are formed in connection with the Plan, including the Newco
Shares and the Newco Notes, when issued and delivered pursuant to the Plan,
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shall be duly authorized, validly issued and fully paid and non-assessable and the
issuance and distribution thereof shall be exempt from all prospectus and
registration requirements of any applicable securities, corporate or other law,
statute, order, decree, consent decree, judgment, rule, regulation, ordinance,
notice, policy or other pronouncement having the effect of law applicable in the
provinces of Canada;

Newco shall not be a reporting issuer (or equivalent) in any province of Canada or
any other jurisdiction;

all of the steps, terms, transactions and documents relating to the conveyance of
the SFC Assets to Newco and the further conveyance of the SFC Assets by
Newco to Newco II in accordance with the Plan shall be in form and in substance
acceptable to SFC and the Initial Consenting Noteholders;

all of the following shall be in form and in substance acceptable to the Initial
Consenting Noteholders and reasonably satisfactory to SFC: (i) the Newco
Shares; (i) the Newco Notes (including the aggregate principal amount of the
Newco Notes); (iii) any trust indenture or other document governing the terms of
the Newco Notes; and (iv) the number of Newco Shares and Newco Notes to be
issued in accordance with this Plan;

Plan Matters

(n)

(0)

(p)
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the Indemnified Noteholder Class Action Limit shall be acceptable to the Initial
Consenting Noteholders;

the aggregate amount of the Proven Claims held by Ordinary Affected Creditors
shall be acceptable to the Initial Consenting Noteholders;

the amount of each of the Unaffected Claims Reserve and the Administration
Charge Reserve shall, in each case, be acceptable to SFC, the Monitor and the
Initial Consenting Noteholders;

the amount of the Monitor’s Post-Implementation Reserve and the amount of any
Permitted Continuing Retainers shall be acceptable to the Initial Consenting
Noteholders, and the Initial Consenting Noteholders shall be satisfied that all
outstanding monetary retainers held by any SFC Advisors (net of any Permitted
Continuing Retainers) have been repaid to SFC on the Plan Implementation Date;

[Intentionally deleted];

the amount of each of the following shall be acceptable to SFC, the Monitor and
the Initial Consenting Noteholders: (i) the aggregate amount of Lien Claims to be
satisfied by the return to the applicable Lien Claimants of the applicable secured
property in accordance with section 4.2(c)(i) hereof; and (ii) the aggregate amount
of Lien Claims to be repaid in cash on the Plan Implementation Date in
accordance with section 4.2(c)(ii) hereof;
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the aggregate amount of Unaffected Claims, and the aggregate amount of the
Claims listed in each subparagraph of the definition of “Unaffected Claims™ shall,
in each case, be acceptable to SFC, the Monitor and the Initial Consenting
Noteholders;

the aggregate amount of Unresolved Claims and the amount of the Unresolved
Claims Reserve shall, in each case, be acceptable to the Initial Consenting
Noteholders and shall be confirmed in the Sanction Order;

Litigation Trust and the Litigation Trust Agreement shall be in form and in
substance acceptable to SFC and the Initial Consenting Noteholders, each acting
reasonably, and the Litigation Trust shall be established in a jurisdiction that is
acceptable to the Initial Consenting Noteholders and SFC, each acting reasonably;

SFC, the Monitor and the Initial Consenting Noteholders, each acting reasonably,
shall be satisfied with the proposed use of proceeds and payments relating to all
aspects of the Restructuring Transaction and the Plan, including, without
limitation, any change of control payments, consent fees, transaction fees, third
party fees or termination or severance payments, in the aggregate of $500,000 or
more, payable by SFC or any Subsidiary to any Person (other than a
Governmental Entity) in respect of or in connection with the Restructuring
Transaction or the Plan, including without limitation, pursuant to any employment
agreement or incentive plan of SFC or any Subsidiary;

SFC, the Monitor and the Initial Consenting Noteholders, each acting reasonably,
shall be satisfied with the status and composition of all liabilities, indebtedness
and obligations of the Subsidiaries and all releases of the Subsidiaries provided
for in the Plan and the Sanction Order shall be binding and effective as of the Plan
Implementation Date;

Plan Implementation Date Matters

)

(2)

(aa)

the steps required to complete and implement the Plan shall be in form and in
substance satisfactory to SFC and the Initial Consenting Noteholders;

the Noteholders and the Early Consent Noteholders shall receive, on the Plan
Implementation Date, all of the consideration to be distributed to them pursuant to
the Plan;

all of the following shall be in form and in substance satisfactory to SFC and the
Initial Consenting Noteholders: (i) all materials filed by SFC with the Court or
any court of competent jurisdiction in the United States, Canada, Hong Kong, the
PRC or any other jurisdiction that relates to the Restructuring Transaction; (ii) the
terms of any court-imposed charges on any of the assets, property or undertaking
of any of SFC, including without limitation any of the Charges; (iii) the Initial
Order; (iv) the Claims Procedure Order; (v) the Meeting Order; (vi) the Sanction
Order; (vii) any other Order granted in connection with the CCAA Proceeding or
the Restructuring Transaction by the Court or any other court of competent
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jurisdiction in Canada, the United States, Hong Kong, the PRC or any other
jurisdiction; and (viii) the Plan (as it is approved by the Required Majority and the
Sanction Order);

any and all court-imposed charges on any assets, property or undertaking of SFC,
including the Charges, shall be discharged on the Plan Implementation Date on
terms acceptable to the Initial Consenting Noteholders and SFC, each acting
reasonably;

SFC shall have paid, in full, the Expense Reimbursement and all fees and costs
owing to the SFC Advisors on the Plan Implementation Date, and neither Newco
nor Newco II shall have any liability for any fees or expenses due to the SFC
Advisors or the Noteholder Advisors either as at or following the Plan
Implementation Date;

SFC or the Subsidiaries shall have paid, in full all fees owing to each of Chandler
Fraser Keating Limited and Spencer Stuart on the Plan Implementation Date, and
neither Newco nor Newco II shall have any liability for any fees or expenses due
to either Chandler Fraser Keating Limited and Spencer Stuart as at or following
the Plan Implementation Date;

SFC shall have paid all Trustee Claims that are outstanding as of the Plan
Implementation Date, and the Initial Consenting Noteholders shall be satisfied
that SFC has made adequate provision in the Unaffected Claims Reserve for the
payment of all Trustee Claims to be incurred by the Trustees after the Plan
Implementation Date in connection with the performance of their respective
duties under the Note Indentures or this Plan;

there shall not exist or have occurred any Material Adverse Effect, and SFC shall
have provided the Initial Consenting Noteholders with a certificate signed by an
officer of the Company, without any personal liability on the part of such officer,
certifying compliance with this section 9.1(ff) as of the Plan Implementation
Date;

there shall have been no breach of the Noteholder Confidentiality Agreements (as
defined in the RSA) by SFC or any of the Sino-Forest Representatives (as defined
therein) in respect of the applicable Initial Consenting Noteholder;

the Plan Implementation Date shall have occurred no later than January 15, 2013
(or such later date as may be consented to by SFC and the Initial Consenting
Noteholders);

RSA Matters

(i)

i)

all conditions set out in sections 6 and 7 of the RSA shall have been satisfied or
waived in accordance with the terms of the RSA;

the RSA shall not have been terminated;
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Other Matters

(kk)

(1)

(nn)

(00)

(pp)

the organization, incorporating documents, articles, by-laws and other constating
documents of SFC Escrow Co. and all definitive legal documentation in
connection with SFC Escrow Co., shall be acceptable to the Initial Consenting
Noteholders and the Monitor and in form and in substance reasonably satisfactory
to SFC;

except as expressly set out in this Plan, SFC Escrow Co. shall not have: (i) issued
or authorized the issuance of any shares, notes, options, warrants or other
securities of any kind, (ii) become subject to any Encumbrance with respect to its
assets or property; (iii) acquired any assets or become liable to pay any
indebtedness or liability of any kind (other than as expressly set out in this Plan);
or (iv) entered into any agreement;

the Initial Consenting Noteholders shall have completed due diligence in respect
of SFC and the Subsidiaries and the results of such due diligence shall be
acceptable to the Initial Consenting Noteholders prior to the date for the hearing
of the Sanction Order, except in respect of any new material information or events
arising or discovered on or after the date of the hearing for the Sanction Order of
which the Initial Consenting Noteholders were previously unaware, in respect of
which the date for the Initial Consenting Noteholders to complete such due
diligence shall be the Plan Implementation Date, provided that “new material
information or events” for purposes of this Section 9.1(mm) shall not include any
information or events disclosed prior to the date of the hearing for the Sanction
Order in a press release issued by SFC, an affidavit filed with the Court by SFC or
a Monitor’s Report filed with the Court;

if so requested by the Initial Consenting Noteholders, the Sanction Order shall
have been recognized and confirmed as binding and effective pursuant to an order
of'a court of competent jurisdiction in Canada and any other jurisdiction requested
by the Initial Consenting Noteholders, and all applicable appeal periods in respect
of any such recognition order shall have expired and any appeals therefrom shall
have been disposed of by the applicable appellate court;

all press releases, disclosure documents and definitive agreements in respect of
the Restructuring Transaction or the Plan shall be in form and substance
satisfactory to SFC and the Initial Consenting Noteholders, each acting
reasonably; and

Newco and SFC shall have entered into arrangements reasonably satisfactory to
SFC and the Initial Consenting Noteholders for ongoing preservation and access
to the books and records of SFC and the Subsidiaries in existence as at the Plan
Implementation Date, as such access may be reasonably requested by SFC or any
Director or Officer in the future in connection with any administrative or legal
proceeding, in each such case at the expense of the Person making such request.
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For greater certainty, nothing in Article 11 hereof is a condition precedent to the implementation
of the Plan.

9.2  Monitor’s Certificate of Plan Implementation

Upon delivery of written notice from SFC and Goodmans LLP (on behalf of the Initial
Consenting Noteholders) of the satisfaction of the conditions set out in section 9.1, the Monitor
shall deliver to Goodmans LLP and SFC a certificate stating that the Plan Implementation Date
has occurred and that the Plan and the Sanction Order are effective in accordance with their
respective terms. Following the Plan Implementation Date, the Monitor shall file such certificate
with the Court.

ARTICLE 10
ALTERNATIVE SALE TRANSACTION

10.1 Alternative Sale Transaction

At any time prior to the Plan Implementation Date (whether prior to or after the granting
of the Sanction Order), and subject to the prior written consent of the Initial Consenting
Noteholders, SFC may complete a sale of all or substantially all of the SFC Assets on terms that
are acceptable to the Initial Consenting Noteholders (an “Alternative Sale Transaction”),
provided that such Alternative Sale Transaction has been approved by the Court pursuant to
section 36 of the CCAA on notice to the service list. In the event that such an Alternative Sale
Transaction is completed, the terms and conditions of this Plan shall continue to apply in all
respects, subject to the following:

(a) The Newco Shares and Newco Notes shall not be distributed in the manner
contemplated herein. Instead, the consideration paid or payable to SFC pursuant
to the Alternative Sale Transaction (the ‘“Alternative Sale Transaction
Consideration™) shall be distributed to the Persons entitled to receive Newco
Shares hereunder, and such Persons shall receive the Alternative Sale Transaction
Consideration in the same proportions and subject to the same terms and
conditions as are applicable to the distribution of Newco Shares hereunder.

(b) All provisions in this Plan that address Newco or Newco II shall be deemed to be
ineffective to the extent that they address Newco or Newco II, given that Newco
and Newco II will not be required in connection with an Alternative Sale
Transaction.

(c) All provisions addressing the Newco Notes shall be deemed to be ineffective to
the extent such provisions address the Newco Notes, given that the Newco Notes
will not be required in connection with an Alternative Sale Transaction.

(d)  All provisions relating to the Newco Shares shall be deemed to address the
Alternative Sale Transaction Consideration to the limited extent such provisions
address the Newco Shares.
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SFC, with the written consent of the Monitor and the Initial Consenting
Noteholders, shall be permitted to make such amendments, modifications and
supplements to the terms and conditions of this Plan as are necessary to: (i)
facilitate the Alternative Sale Transaction; (ii) cause the Alternative Sale
Transaction Consideration to be distributed in the same proportions and subject to
the same terms and conditions as are subject to the distribution of Newco Shares
hereunder; and (iii) complete the Alternative Sale Transaction and distribute the
Alternative Sale Transaction Proceeds in a manner that is tax efficient for SFC
and the Affected Creditors with Proven Claims, provided in each case that (y) a
copy of such amendments, modifications or supplements is filed with the Court
and served upon the service list; and (z) the Monitor is satisfied that such
amendments, modifications or supplements do not materially alter the
proportionate entitlements of the Affected Creditors, as amongst themselves, to
the consideration distributed pursuant to the Plan.

Except for the requirement of obtaining the prior written consent of the Initial Consenting
Noteholders with respect to the matters set forth in this section 10.1 and subject to the approval
of the Alternative Sale Transaction by the Court pursuant to section 36 of the CCAA (on notice
to the service list), once this Plan has been approved by the Required Majority of Affected
Creditors, no further meeting, vote or approval of the Affected Creditors shall be required to
enable SFC to complete an Alternative Sale Transaction or to amend the Plan in the manner
described in this 10.1.

ARTICLE 11

SETTLEMENT OF CLAIMS AGAINST THIRD PARTY DEFENDANTS

11.1 Ernst & Young

(a)

Notwithstanding anything to the contrary herein, subject to: (i) the granting of the
Sanction Order; (ii) the issuance of the Settlement Trust Order (as may be
modified in a manner satisfactory to the parties to the Ernst & Young Settlement
and SFC (if occurring on or prior to the Plan Implementation Date), the Monitor
and the Initial Consenting Noteholders, as applicable, to the extent, if any, that
such modifications affect SFC, the Monitor or the Initial Consenting Noteholders,
each acting reasonably); (iii) the granting of an Order under Chapter 15 of the
United States Bankruptcy Code recognizing and enforcing the Sanction Order and
the Settlement Trust Order in the United States; (iv) any other order necessary to
give effect to the Ernst & Young Settlement (the orders referenced in (iii) and (iv)
being collectively the “Ernst & Young Orders”); (v) the fulfillment of all
conditions precedent in the Ernst & Young Settlement and the fulfillment by the
Ontario Class Action Plaintiffs of all of their obligations thereunder; and (vi) the
Sanction Order, the Settlement Trust Order and all Ernst & Young Orders being
final orders and not subject to further appeal or challenge, Ernst & Young shall
pay the settlement amount as provided in the Ernst & Young Settlement to the
trust established pursuant to the Settlement Trust Order (the “Settlement Trust”).
Upon receipt of a certificate from Ernst & Young confirming it has paid the
settlement amount to the Settlement Trust in accordance with the Ernst & Young
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Settlement and the trustee of the Settlement Trust confirming receipt of such
settlement amount, the Monitor shall deliver to Ernst & Young a certificate (the
“Monitor’s Ernst & Young Settlement Certificate™) stating that (i) Ernst &
Young has confirmed that the settlement amount has been paid to the Settlement
Trust in accordance with the Ernst & Young Settlement; (ii) the trustee of the
Settlement Trust has confirmed that such settlement amount has been received by
the Settlement Trust; and (iii) the Ernst & Young Release is in full force and
effect in accordance with the Plan. The Monitor shall thereafter file the Monitor’s
Ernst & Young Settlement Certificate with the Court.

Notwithstanding anything to the contrary herein, upon receipt by the Settlement
Trust of the settlement amount in accordance with the Ernst & Young Settlement:
(1) all Ernst & Young Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled, barred and deemed satisfied and
extinguished as against Ernst & Young; (ii) section 7.3 hereof shall apply to Ernst
& Young and the Ernst & Young Claims mutatis mutandis on the Ernst & Young
Settlement Date; and (iii) none of the plaintiffs in the Class Actions shall be
permitted to claim from any of the other Third Party Defendants that portion of
any damages that corresponds to the liability of Ernst & Young, proven at trial or
otherwise, that is the subject of the Ernst & Young Settlement.

In the event that the Ernst & Young Settlement is not completed in accordance
with its terms, the Ernst & Young Release and the injunctions described in section
11.1(b) shall not become effective.

11.2 Named Third Party Defendants

(a)

(b)

Notwithstanding anything to the contrary in section 12.5(a) or 12.5(b) hereof, at
any time prior to 10:00 a.m. (Toronto time) on December 6, 2012 or such later
date as agreed in writing by the Monitor, SFC (if on or prior to the Plan
Implementation Date) and the Initial Consenting Noteholders, Schedule “A” to
this Plan may be amended, restated, modified or supplemented at any time and
from time to time to add any Eligible Third Party Defendant as a “Named Third
Party Defendant”, subject in each case to the prior written consent of such Third
Party Defendant, the Initial Consenting Noteholders, counsel to the Ontario Class
Action Plaintiffs, the Monitor and, if occurring on or prior to the Plan
Implementation Date, SFC. Any such amendment, restatement, modification
and/or supplement of Schedule “A” shall be deemed to be effective automatically
upon all such required consents being received. The Monitor shall: (A) provide
notice to the service list of any such amendment, restatement, modification and/or
supplement of Schedule “A”; (B) file a copy thereof with the Court; and (C) post
an electronic copy thereof on the Website. All Affected Creditors shall be
deemed to consent thereto any and no Court Approval thereof will be required.

Notwithstanding anything to the contrary herein, subject to: (i) the granting of the
Sanction Order; (ii) the granting of the applicable Named Third Party Defendant
Settlement Order; and (iii) the satisfaction or waiver of all conditions precedent
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contained in the applicable Named Third Party Defendant Settlement, the
applicable Named Third Party Defendant Settlement shall be given effect in
accordance with its terms. Upon receipt of a certificate (in form and in substance
satisfactory to the Monitor) from each of the parties to the applicable Named
Third Party Defendant Settlement confirming that all conditions precedent thereto
have been satisfied or waived, and that any settlement funds have been paid and
received, the Monitor shall deliver to the applicable Named Third Party
Defendant a certificate (the “Monitor’s Named Third Party Settlement
Certificate”) stating that (i) each of the parties to such Named Third Party
Defendant Settlement has confirmed that all conditions precedent thereto have
been satisfied or waived; (ii) any settlement funds have been paid and received;
and (iii) immediately upon the delivery of the Monitor’s Named Third Party
Settlement Certificate, the applicable Named Third Party Release will be in full
force and effect in accordance with the Plan. The Monitor shall thereafter file the
Monitor’s Named Third Party Settlement Certificate with the Court.

Notwithstanding anything to the contrary herein, upon delivery of the Monitor’s
Named Third Party Settlement Certificate, any claims and Causes of Action shall
be dealt with in accordance with the terms of the applicable Named Third Party
Settlement, the Named Third Party Settlement Order and the Named Third Party
Release. To the extent provided for by the terms of the applicable Named Third
Party Defendant Release: (i) the applicable Causes of Action against the
applicable Named Third Party Defendant shall be fully, finally, irrevocably and
forever compromised, released, discharged, cancelled, barred and deemed
satisfied and extinguished as against the applicable Named Third Party
Defendant; and (ii) section 7.3 hereof shall apply to the applicable Named Third
Party Defendant and the applicable Causes of Action against the applicable
Named Third Party Defendant mutatis mutandis on the effective date of the
Named Third Party Defendant Settlement.

ARTICLE 12
GENERAL

Binding Effect

On the Plan Implementation Date:

(a)
(b)

(c)

the Plan will become effective at the Effective Time;

the Plan shall be final and binding in accordance with its terms for all purposes on
all Persons named or referred to in, or subject to, the Plan and their respective
heirs, executors, administrators and other legal representatives, successors and
assigns;

each Person named or referred to in, or subject to, the Plan will be deemed to have
consented and agreed to all of the provisions of the Plan, in its entirety and shall
be deemed to have executed and delivered all consents, releases, assignments and
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waivers, statutory or otherwise, required to implement and carry out the Plan in its
entirety.

12.2 Waiver of Defaults

(b)

(a)

From and after the Plan Implementation Date, all Persons shall be deemed to have
waived any and all defaults of SFC then existing or previously committed by
SFC, or caused by SFC, the commencement of the CCAA Proceedings by SFC,
any matter pertaining to the CCAA Proceedings, any of the provisions in the Plan
or steps contemplated in the Plan, or non-compliance with any covenant,
warranty, representation, term, provision, condition or obligation, expressed or
implied, in any contract, instrument, credit document, indenture, note, lease,
guarantee, agreement for sale or other agreement, written or oral, and any and all
amendments or supplements thereto, existing between such Person and SFC, and
any and all notices of default and demands for payment or any step or proceeding
taken or commenced in connection therewith under any such agreement shall be
deemed to have been rescinded and of no further force or effect, provided that
nothing shall be deemed to excuse SFC from performing its obligations under the
Plan or be a waiver of defaults by SFC under the Plan and the related documents.

Effective on the Plan Implementation Date, any and all agreements that are
assigned to Newco and/or to Newco II as part of the SFC Assets shall be and
remain in full force and effect, unamended, as at the Plan Implementation Date,
and no Person shall, following the Plan Implementation Date, accelerate,
terminate, rescind, refuse to perform or otherwise repudiate its obligations under,
or enforce or exercise any right (including any right of set-off, dilution or other
remedy) or make any demand against Newco, Newco II or any Subsidiary under
or in respect of any such agreement with Newco, Newco II or any Subsidiary, by
reason of’

(1) any event that occurred on or prior to the Plan Implementation Date that
would have entitled any Person thereto to enforce those rights or remedies
(including defaults or events of default arising as a result of the insolvency
of SFC);

(i) the fact that SFC commenced or completed the CCAA Proceedings;

(iii)  the implementation of the Plan, or the completion of any of the steps,
transactions or things contemplated by the Plan; or

(iv) any compromises, arrangements, transactions, releases, discharges or
injunctions effected pursuant to the Plan or this Order.

12.3 Deeming Provisions

In the Plan, the deeming provisions are not rebuttable and are conclusive and irrevocable.
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12.4 Non-Consummation

SFC reserves the right to revoke or withdraw the Plan at any time prior to the Sanction
Date, with the consent of the Monitor and the Initial Consenting Noteholders. If SFC so revokes
or withdraws the Plan, or if the Sanction Order is not issued or if the Plan Implementation Date
does not occur, (a) the Plan shall be null and void in all respects, (b) any settlement or
compromise embodied in the Plan, including the fixing or limiting to an amount certain any
Claim, and any document or agreement executed pursuant to the Plan shall be deemed null and
void, and (c¢) nothing contained in the Plan, and no acts taken in preparation for consummation of
the Plan, shall (i) constitute or be deemed to constitute a waiver or release of any Claims by or
against SFC or any other Person; (ii) prejudice in any manner the rights of SFC or any other
Person in any further proceedings involving SFC; or (iii) constitute an admission of any sort by
SFC or any other Person.

12.5 Modification of the Plan

(a)

(b)

SFC may, at any time and from time to time, amend, restate, modify and/or
supplement the Plan with the consent of the Monitor and the Initial Consenting
Noteholders, provided that: any such amendment, restatement, modification or
supplement must be contained in a written document that is filed with the Court

and:

(1)

(i)

if made prior to or at the Meeting: (A) the Monitor, SFC or the Chair (as
defined in the Meeting Order) shall communicate the details of any such
amendment, restatement, modification and/or supplement to Affected
Creditors and other Persons present at the Meeting prior to any vote being
taken at the Meeting; (B) SFC shall provide notice to the service list of
any such amendment, restatement, modification and/or supplement and
shall file a copy thereof with the Court forthwith and in any event prior to
the Court hearing in respect of the Sanction Order; and (C) the Monitor
shall post an electronic copy of such amendment, restatement,
modification and/or supplement on the Website forthwith and in any event
prior to the Court hearing in respect of the Sanction Order; and

if made following the Meeting: (A) SFC shall provide notice to the service
list of any such amendment, restatement, modification and/or supplement
and shall file a copy thereof with the Court; (B) the Monitor shall post an
electronic copy of such amendment, restatement, modification and/or
supplement on the Website; and (C) such amendment, restatement,
modification and/or supplement shall require the approval of the Court
following notice to the Affected Creditors and the Trustees.

Notwithstanding section 12.5(a), any amendment, restatement, modification or
supplement may be made by SFC: (i) if prior to the Sanction Date, with the
consent of the Monitor and the Initial Consenting Noteholders; and (ii) if after the
Sanction Date, with the consent of the Monitor and the Initial Consenting
Noteholders and upon approval by the Court, provided in each case that it
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concerns a matter that, in the opinion of SFC, acting reasonably, is of an
administrative nature required to better give effect to the implementation of the
Plan and the Sanction Order or to cure any errors, omissions or ambiguities and is
not materially adverse to the financial or economic interests of the Affected
Creditors or the Trustees.

(c) Any amended, restated, modified or supplementary plan or plans of compromise
filed with the Court and, if required by this section, approved by the Court, shall,
for all purposes, be and be deemed to be a part of and incorporated in the Plan.

12.6 Actions and Approvals of SFC after Plan Implementation

(a) From and after the Plan Implementation Date, and for the purpose of this Plan
only:

(1) if SFC does not have the ability or the capacity pursuant to Applicable
Law to provide its agreement, waiver, consent or approval to any matter
requiring SFC’s agreement, waiver, consent or approval under this Plan,
such agreement, waiver consent or approval may be provided by the
Monitor; and

(i) if SFC does not have the ability or the capacity pursuant to Applicable
Law to provide its agreement, waiver, consent or approval to any matter
requiring SFC’s agreement, waiver, consent or approval under this Plan,
and the Monitor has been discharged pursuant to an Order, such
agreement, waiver consent or approval shall be deemed not to be
necessary.

12.7 Consent of the Initial Consenting Noteholders

For the purposes of this Plan, any matter requiring the agreement, waiver, consent or
approval of the Initial Consenting Noteholders shall be deemed to have been agreed to, waived,
consented to or approved by such Initial Consenting Noteholders if such matter is agreed to,
waived, consented to or approved in writing by Goodmans LLP, provided that Goodmans LLP
expressly confirms in writing (including by way of e-mail) to the applicable Person that it is
providing such agreement, consent or waiver on behalf of Initial Consenting Noteholders. In
addition, following the Plan Implementation Date, any matter requiring the agreement, waiver,
consent or approval of the Initial Consenting Noteholders shall: (i) be deemed to have been given
if agreed to, waived, consented to or approved by Initial Consenting Noteholders in their
capacities as holders of Newco Shares, Newco Notes or Litigation Trust Interests (provided that
they continue to hold such consideration); and (ii) with respect to any matter concerning the
Litigation Trust or the Litigation Trust Claims, be deemed to be given if agreed to, waived,
consented to or approved by the Litigation Trustee.

12.8 Claims Not Subject to Compromise

Nothing in this Plan, including section 2.4 hereof, shall prejudice, compromise, release,
discharge, cancel, bar or otherwise affect any: (i) Non-Released D&O Claims (except to the
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extent that such Non-Released D&O Claim is asserted against a Named Director or Officer, in
which case section 4.9(g) applies); (ii) Section 5.1(2) D&O Claims or Conspiracy Claims (except
that, in accordance with section 4.9(e) hereof, any Section 5.1(2) D&O Claims against Named
Directors and Officers and any Conspiracy Claims against Named Directors and Officers shall be
limited to recovery from any insurance proceeds payable in respect of such Section 5.1(2) D&O
Claims or Conspiracy Claims, as applicable, pursuant to the Insurance Policies, and Persons with
any such Section 5.1(2) D&O Claims against Named Directors and Officers or Conspiracy
Claims against Named Directors and Officers shall have no right to, and shall not, make any
claim or seek any recoveries from any Person, other than enforcing such Persons’ rights to be
paid from the proceeds of an Insurance Policy by the applicable insurer(s)); or (iii) any Claims
that are not permitted to be compromised under section 19(2) of the CCAA.

12.9 Paramountcy

From and after the Effective Time on the Plan Implementation Date, any conflict
between:

(a) the Plan; and

(b) the covenants, warranties, representations, terms, conditions, provisions or
obligations, expressed or implied, of any contract, mortgage, security agreement,
indenture, trust indenture, note, loan agreement, commitment letter, agreement for
sale, lease or other agreement, written or oral and any and all amendments or
supplements thereto existing between any Person and SFC and/or the Subsidiaries
as at the Plan Implementation Date,

will be deemed to be governed by the terms, conditions and provisions of the Plan and the
Sanction Order, which shall take precedence and priority.

12.10 Foreign Recognition

(a) From and after the Plan Implementation Date, if requested by the Initial
Consenting Noteholders or Newco, the Monitor (at the Monitor’s election) or
Newco (if the Monitor does not so elect) shall and is hereby authorized to seek an
order of any court of competent jurisdiction recognizing the Plan and the Sanction
Order and confirming the Plan and the Sanction Order as binding and effective in
Canada, the United States, and any other jurisdiction so requested by the Initial
Consenting Noteholders or Newco, as applicable.

(b) Without limiting the generality of section 12.10(a), as promptly as practicable, but
in no event later than the third Business Day following the Plan Implementation
Date, a foreign representative of SFC (as agreed by SFC, the Monitor and the
Initial Consenting Noteholders) (the “Foreign Representative”) shall commence
a proceeding in a court of competent jurisdiction in the United States seeking
recognition of the Plan and the Sanction Order and confirming that the Plan and
the Sanction Order are binding and effective in the United States, and the Foreign
Representative shall use its best efforts to obtain such recognition order.
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12.11 Severability of Plan Provisions

If, prior to the Sanction Date, any term or provision of the Plan is held by the Court to be
invalid, void or unenforceable, the Court, at the request of SFC and with the consent of the
Monitor and the Initial Consenting Noteholders, shall have the power to either (a) sever such
term or provision from the balance of the Plan and provide SFC with the option to proceed with
the implementation of the balance of the Plan as of and with effect from the Plan Implementation
Date, or (b) alter and interpret such term or provision to make it valid or enforceable to the
maximum extent practicable, consistent with the original purpose of the term or provision held to
be invalid, void or unenforceable, and such term or provision shall then be applicable as altered
or interpreted. Notwithstanding any such holding, alteration or interpretation, and provided that
SFC proceeds with the implementation of the Plan, the remainder of the terms and provisions of
the Plan shall remain in full force and effect and shall in no way be affected, impaired or
invalidated by such holding, alteration or interpretation.

12.12 Responsibilities of the Monitor

The Monitor is acting in its capacity as Monitor in the CCAA Proceeding and the Plan
with respect to SFC and will not be responsible or liable for any obligations of SFC.

12.13 Different Capacities

Persons who are affected by this Plan may be affected in more than one capacity. Unless
expressly provided herein to the contrary, a Person will be entitled to participate hereunder, and
will be affected hereunder, in each such capacity. Any action taken by or treatment of a Person
in one capacity will not affect such Person in any other capacity, unless expressly agreed by the
Person, SFC, the Monitor and the Initial Consenting Noteholders in writing, or unless the
Person’s Claims overlap or are otherwise duplicative.

12.14 Notices

Any notice or other communication to be delivered hereunder must be in writing and
reference the Plan and may, subject as hereinafter provided, be made or given by personal
delivery, ordinary mail or by facsimile or email addressed to the respective parties as follows:

(a) if to SFC or any Subsidiary:

Sino-Forest Corporation
Room 3815-29 38/F, Sun Hung Kai Centre
30 Harbour Road, Wanchai, Hong Kong

Attention: Mr. Judson Martin, Executive Vice-Chairman and Chief
Executive Officer
Fax: +852-2877-0062
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with a copy by email or fax (which shall not be deemed notice) to:

Bennett Jones LLP
One First Canadian Place, Suite 3400
Toronto, ON M5X 1A4

Attention: Kevin J. Zych and Raj S. Sahni
Email: zychk@bennettjones.com and sahnir@bennettjones.com
Fax: 416-863-1716

(b) if to the Initial Consenting Noteholders:

c/o Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, Ontario M5H 2S7

Attention: Robert Chadwick and Brendan O’Neill
Email: rchadwick@goodmans.ca and boneill@goodmans.ca
Fax: 416-979-1234

and with a copy by email or fax (which shall not be deemed notice) to:

Hogan Lovells International LLP
11" Floor, One Pacific Place, 88 Queensway
Hong Kong China

Attention: Neil McDonald
Email: neil.mcdonald@hoganlovells.com
Fax: 852-2219-0222

(c) if to the Monitor:

FTI Consulting Canada Inc.
TD Waterhouse Tower

79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, ON M5K 1G8

Attention: Greg Watson
Email: greg.watson@(fticonsulting.com
Fax: (416) 649-8101

and with a copy by email or fax (which shall not be deemed notice) to:

Gowling Lafleur Henderson LLP
1 First Canadian Place

100 King Street West, Suite 1600
Toronto, Ontario M5X 1G5
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Attention: Derrick Tay
Email: derrick.tay@gowlings.com
Fax: (416) 862-7661

(d) if to Ernst & Young:

Ernst & Young LLP
Ernst & Young Tower
222 Bay Street

P.O. Box 251

Toronto, ON M5K 1J7

Attention: Doris Stamml
Email: doris.stamml@ca.ey.com
Fax: (416) 943-[TBD]

and with a copy by email or fax (which shall not be deemed notice) to:

Lenczner Slaght Royce Smith Griffin
130 Adelaide Street West, Suite 2600
Toronto, Ontario M5H 3P5

Attention: Peter Griffin
Email: periffin@litigate.com
Fax: (416) 865-2921

or to such other address as any party may from time to time notify the others in accordance with
this section. Any such communication so given or made shall be deemed to have been given or
made and to have been received on the day of delivery if delivered, or on the day of faxing or
sending by other means of recorded electronic communication, provided that such day in either
event is a Business Day and the communication is so delivered, faxed or sent before 5:00 p.m.
(Toronto time) on such day. Otherwise, such communication shall be deemed to have been
given and made and to have been received on the next following Business Day.

12.15 Further Assurances

SFC, the Subsidiaries and any other Person named or referred to in the Plan will execute
and deliver all such documents and instruments and do all such acts and things as may be
necessary or desirable to carry out the full intent and meaning of the Plan and to give effect to
the transactions contemplated herein.

DATED as of the 3 day of December, 2012.

\6148176



SCHEDULE A

NAMED THIRD PARTY DEFENDANTS

The Underwriters, together with their respective present and former affiliates, partners,
associates, employees, servants, agents, contractors, directors, officers, insurers and successors,
administrators, heirs and assigns, excluding any Director or Officer and successors,
administrators, heirs and assigns of any Director or Officer in their capacity as such.
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Court Vile No. [3-1003300-CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE ) TUESDAY. THE 23RD
)
JUSTICE MORAWETZL ) DAY OF APRIL, 2013

Ih I“HF MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT

| - ACT, RS.CO1985, e C-36, AS AMENDED

ANI) IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF
SKYLINK AVIATION INC.

PLAN SANCTION ORDER

THIS MOTION made by SkyLink Awviation Inc, (the “Applicant™) {or an order (the
“Plan Sanction Order™) pursuant w the Companies” Creditors Arrangement Aet, RS C 1985,
c. C-36, as amended (the "CCAA”), sanctioning the plan of compromise and arrangement dated
April 18, 2013, which is attached as Schedole “A™ hereto {and as it may be further amended,
vaned or supplemented from lme W tme inaccordance with the terms thereol, the “Plan"), was

heard on April 22, 2013 at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Alfidavil of Jan Ottens sworn April 21, 2013
(the “Ottens Affidavit™). filed. the second report {thc “Second Report”) ol Dull & Phelps
Canada Restructuring Tnc. in its capacity as momitor of the Applicant (the “Maonitor™), filed, and
the third report of the Monitor (the “Third Report”™), filed, and on heanng the submissions of
counsel for each of the Applicant, the Maonitor. the Initial Consenting Noteholders and DIP
Lenders, and such other counsel as were present, no one else appearing although duly served as

appears from the afTidavit of service, filed.



DEFINED TERMS

THIS COURT ORDERS that any capttalized terms nol otherwise defined in this Plan
Sanction Order shall have the meamngs asenbed W such terms in the Plan and the
Meetings Order granted by Lhis Court on March B, 2013 (the “Meetings Order”™), as

applicable.

SERVICFE, NOTICF AND MEETING

!J

THIS COURT ORDERS that the time for service ol the Notice of Motion, the Motion
Record in suppert of this motion, the Secand Report and the Third Report be and are
herehy abridged and validmed so that the mation s properly retumable today and service

upon any interested party other than those parties served is hereby dispensed with,

THIS COURT ORDERS AND DECLARFS that there has been good and sufficient
nolice, service and delivery of the Meehings Ovder and the Information Packuage
(including, without limitatien, the Plan) 1o all Persons upon which notice, service and

delivery was required.

THIS COURT ORDERS AND DECLARES thal the Mectings were duly convened and
held oo Apnl 19, 2013, all in conformity with the CCAA and the Initial Order granted by
this Courr an March ¥, 2013 (the ~Initial Order™), the Meelings Order, and the Claims
Procedure Order granted by this Court on March 8, 2013 (the "Claims Procedore
Order”, and collectively with the Initial Order and the Meetings Order, the “"Orders™).

THIS COURT ORDERS AND DECLARES that (i) the hearing of the Mlan Sanclion
Chrder was open o all of the Affected Creditors and all other Persons with an interest in
the Applicant and that such Alfected Creditors and ull such oiher Persons were permnned
to be heard al the heanng in respect ol the Plan Sanction Order; and (10) prior o the
heanmg. all of the Affected Creditors and all such other Persons on the service list in

respect of the CCAA Proceedings were given notice thereof,



SANCTION OF THE PLAN

6.

H),

THIS COURT DECLARES Ihat the relevant classes of Alfected Creditors of the
Apphicant for the purpose of voting to appruve the Plan arc the Secured Noteholders

Class and the Affected Unsecured Creditors Class.

THIS COURT DECLARES that the Plan, and all the terms and eondinions thereod, and

muatters and fransaclions conlemplated thereby, are fair and reasonable

THIS COURT ORDERS AND DECLARES that the Plan has been approved by the
Required Majorities of Affected Creditors in each Voung Class. as required by the

Meetings Order, und 1in conformity with the CCAA

THIS COURT ORDERS AND DECLARES (hat the activities of the Applicant have
been in comphance with the provisions of the CCAA and the Orders of the Court made 1n
the CUAA Proceedings, and the Count is satisfied that the Applicant has not done or

purported to Jo anything that s pot suthonzed by the CCAA

THIS COURT ORDERS that the Plan is hereby sanctioned and approved pursuant to
seciian b ol the CCAA

PLAN IMPLEMENTATION

i1

THIS COURT ORDERS AND DECLARES that the Plan and all associated steps,
comprinses, transachions. arrangements. releases and reorganizations effected thereby
arc hereby approved and shall be deemed to be implemented, binding and effective in
accordance with the pravisions of the Plan as of the Plun Implementation Date at the time
or imes and in the manner set forth in the Plan, and shall inure 1o the benefit of and be
binding upon the Apphcant, the Released Parties, the affected Crediors, the Directors
und Mlicers, any Person with a Director/Oficer Clanm or s Relaased Claim, and all other
Persons and parties named or reterred 1o in. allected by, or subject to the Plan, including.
without limitation, their respective heirs, admimistrators, execuloers, legal representarives,

guceessors, and assigns,



14,

THIS COURT ORDERS that each of the Applicant and the Monitor arc muthorized wd
directed 1o take all steps and actions, and do all things, necessary or appropriste 1w
implement the Plan in accordance with ils terms aod 10 enter anln, execute, deliver,
complete, implement und consummate all of the steps, transsctions. distiibulions,
deliveries, allocations, and agreements contemplated by the Plan, snd such steps wnd
actions arc herehy authorized, ratified and approved.  Meither the Applicam nor the
Monitor shall incur any hability as a resull of seting in accordance with the lerms ol the

Plan and the Plan Sanction Crder.

THIS COURT ORDERS that the Applicant, the Monitor, the First Lien Agenl, the
Secured Note Indenture Trustee. the New Second Lien Noles Indenture Trustee, CDS, the
DS Participants and any other Person required to make any distributions, deliveries or
allocanons or take any steps or acuons related thereto pursuant o the Plan are herehy
authuonzed and directed 1o complete such distnbutions, delivenies or allocations and W
take any such related sicps or actions, as the case may be, in accordance with the terms ol
the Plan, and such distnbunons, delivenies and allocations, and steps and actions related

thereto, are hereby approved

THIS COURT ORDERS that upon the sausfaction or waiver of the conditions
precedent set out in section 9.1 of the Plan in accordance with the termis of the Plan, us
conlirmed by the Applicant and the Majonty Iniual Consenting Noteholders (or their
respective counsel) in writing, the Monitor is authonzed and directed 1o deliver 1o the
Inmal Consenting Noteholders and the Applicant (o their respective counsel) a
cerificule substantally in the form attuched hereto as Schedule “B" (the “Monitor’s
Certificate™) signed by the Monitor, certifying that the Plan Implementation Date has
occurred and that the Plan s effective in accordance with its terms and the 1erms of the
Plan Sancuon (vder  The Monnor shall file the Momitor's. Certificate with this Court

promptly lollowing the Plan Implementation Dhate,

IHIS COURT ORDERS that the Appheant. the Monttor and the Majority Tnihial

Consenting Notcholders are hereby authorized and empowered Lo exercise all consent



ang approval rights provided for in the Plan in the manner set forth i the Plan, whether

privr to ot after the Plan lmplementanion Date

THIS COURT ORDERS that the steps to be taken and the compromises and releasces to
he elfected on the Plan Implemenmtation Date are and shall be deemed to oceur and be
effected in the sequential order and a1 the limes contemplated i section 5.4 of the Plan,
without any lurther act or formality, on the Plan Implementation Date, beginning at the

Elfective 'ime.

THIS COURT ORDERS that the New Sharcholders” Agreement shall be effective and
bindimg on all holders of the New Comimon Shares and any Persons entitled 1o receve
New Common Shares pursuant (o the Plan inunedialely upon ssuance ol the New
Common Shares o such Persons, with the same force and elfect as if such Persons were

signatories to the New Shareholders” Agreement.

THIS COURT ORDERS that, subject 1o the payment of any amounils secuted by the
Charges that remam owing on the Plan Implementution Date, if any, euch ol the Charges

shall be terminuted, discharged and released on the Plan Implementation [ate.

COMPROMISE OF CLAIMS AND EFFECT OF PLAN

19

THIS COURT ORDERS that, pursuant 1o and in aceordance with the werms of the Plan,
on the Plan Implementation Date, any and all Aflected Claims shall be fully, finally,
irrevocably and forever compromised, released, dischorged, eoncelled and barred, subject
only to the night of the applicable Persons 1o receive the distnbutions to which they arc

entitled pursuant to the Plan,

THIS COURT ORDERS AND DECLARES thal en the Plan Implememation Dare,
pursuant to and in accordance with the Plan, the Applicant shall be forever released and
discharped [rom any and all obligahons in respect of the Affected Claims and The ahility
of any Person o proceed against the Applicant in respect of or relating 10 any Aftecied
Clams shall be permanently und Jorever barred, estopped, staved and enjoined, and all

preceedings with respect 1o, in connection with or relating to such AlTecled Claims shall



22.

be permanently stayed, subject only 1o the right of Alfected Creditors to receive

distributinns pursuant to the Plan in respeet of their Allected Claims.

THIS COURT ORDERS that. without limiting the provisions of the Claims Procedure
Order or the Meetings Order, any Person that did nol fite a Proof of Claim, a Notice of
Dispute o1 a Notice of Dispute of Revision or Disallowance. as applicable. by the Claims
Bar Date or such other bar date provided for in the Claims Procedure Order, as
applicable, whether or not such Aflected Creditor received direct notice of the claims
process established by the Claims Procedure Order, shall be and is hereby forever barred
from making any Claim or any Director/Offeer Claim and shall nol he entitled to any
distribution wnder the Plan, and such Person's Claim or Director/OfTicer Claim, as
applicable, shall be and is hereby forever barred and extinguished. Nothing i the Plan
extends or shall be mterpreted as extending or amending the Claims Bar Date or any
other bar date provided lor in the Claims Procedure Order, or gives ar shall be interpreted
a5 giving any rights to any Person in respect of Claims or Director/Oflicer Claims that
hiuve been barred or extinguished pursuant to the Claims Procedure Order. the Plan. this

Plan Sanction Order, or the Meetings Order.

THIS COURT ORDERS that. notwithstanding anything 1o the contrary in the Plan or
paragraphs 21, 23, 24 and 34 hercof, and based on the consent af the Applicant and the
Monitor, any Petson having a claim that 1s expressly desipnated as én “Excluded Claim™
in a settlement agreemenl entered into between the Applicant and such Person afier the
Filing Mate and prior to April 19, 2013 (each a “CCAA Scitlement Agreement”) shall
be permitied to lile a statement of claim in respect of such Exciuded Claim tor the
purpose of preserving such Person’s rights te pursue such Uxcluded Claim in accordance
with, and subjecl to, the terms, conditions and hmitatons of such CCAA Settlement
Agreement and on the basis that there shall be no recourse whatsoever, directly or
indirectly, o the Applicanl or any of lhe SkyLink Subsidiaries or their respective assets

or praperly in respect of such Excluded Claim.

THIS COURT ORDERS that, pursuant o and in accordance with the terms ol the Plan,

on the Plan Implementation Date, any and all Released Director/Officer Claims shall be
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26.

27

tully, finally, irrevocably and forever compromised, released, discharged, cancelled and
barred, subject o sections 3.7(b) and 7.1{b) ol the Plan and subject 1o paragraph 22 of

this Plan Sanction Order.

THIS COURT ORDERS AND DECLARES that, on the Plan lmplementation Date,
pursuant 1o and in accordance with the terms ot the Plan, the abihity of any Person to
proceed aganst the Released Directors/Officers in respect of or relating lo any Released
Directors/Oflicers Claims shall be permanently and forever barred, estopped, stayed and
enjoined, and all proceedings with respect lo, in connection with or relating 10 such
Released Director/Qfficer Claims shall be permanently stayed, subject lo section 7.3 of

the Plan and subject ta parngraph 22 of this Plan Sanction Order.

THIS COURT ORDERS that, on the Plan Implementation Date, sach Affected Credilor
and any person having a Released Claim shall be deemed 10 have consented and agreed
to all of the provisions of the Plan, in s entircty, and each Affected Creditor and any
Person having a Released Clamm shall be deemed 10 have executed and delivered all
consents, releases, assignments and  waivers, statulory or otherwise, required to

implement and carry out the Plan inits entirety.

THIS COURT ORDERS that. pursuant to section 6{2) of the CCAA, the Articles of the
Applicant shall be amended on the Plan Implementation Date in accordance with the

Articles of Reorganization.

THIS COURT ORDERS that (i) in accordance with the Articles of Reorganization, any
Iractional Class A Shares held by any holder of Class A Shares immediately tollowing
the consolidation of the Class A Shares rcferred to in section 5.4(j) of the Plan shall be
cancelled without any liability, payment or other compensation i respect thereof; and (ii)
all bBguity Interests (for greater certainty, not including any Class A Shares that reman
issued and outstanding immediately following the cancellation of fractional interests
pursuant to section 5 4(k) of the Plan) and the Sharehnlder Agreement shall be cancelled

without any hability, payment or other compensation i respect thereol!
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29.

THIS COURT ORDERS AND DECLARES that, subject to performance by the
Applicant of ils obligations uuder the Plan and except as provided i the Plan, all
obligations, agreements or leases to which any of the Applicant or the SkyLink
Compamies is a party on the Plan Implementation Date shall be and remaimn in full lorce
and elfeet, unamended, as at the Plan Implementation hate and no party to any such
abligation er agreement shall on or following the Plan lmplementation Pate, accelerate,
terminate, refuse 1o renew, rescind. refuse to perform or otherwise disclaim or resilate its
obligations thereunder, or enforce or exercise (or purport to enforce or exercise) any right
or remedy under or 1n respect of any such obligation or agreement, by reason: (i) of any
event which occurred prior Lo the Plan Implementation Date, or which 13 or continues to
be suspended or wmved under lhe Plan, which would have entitled any other party
thereto W0 enforee those rights ar remedies; (ii) that the Applicant has sought or obtamed
reliel or has taken steps in conneclion with the Plan or under the CCAA, (1) of any
detaull or event of default arising as a result of the financial condition or insolvency of
the Applicant on or prior to the Plan Implementation Date; (iv) of the elfect upon the
Applicant ol the completion ol any ol the transactions contemplated under the Plan: or
(v) of any compromises, settlements, restructurings, recapitalizations or recrganizations

elfected pursuant to the Plan,

THIS COURT ORDERS AND DECLARES that no 'erson shall discontinue. lail to
honour, aller, nterfere  with, repudinle, lerminale or cease to perform any non-
competition or non-solicitation agreement or obliganon in respect of the Applicant Lhat
exists on the Plan Implementation Date, ncluding for grzater certainly any non-
competilion or non-solicitation agreement nr ohligation that s expressly preserved or
contimued pursuant to a CCAA Settlement Agrecment, provided that any such agreement
or obligution shall terminate or expire in accordance with the terms thereof or as

otherwise agreed by the Applicant and the applicable Persans.

THIS COURT ORDERS that, vn the Plan Implementation Date, following completion
of the steps in the sequence set lorih in section 5.4 ol the Plan, all debentures, nates,
certificates, agreements, invoices und other instrumems evidencing Affected Claims

(including, tor greater certainty, the Secured Notes) shall net entitle any holder thereol 1o



any conipensation ar participation and sholl be and are hereby deemed 1o be cancelled

and shall be and are hereby deemed ta be null and void,

RELEASES AND INJUNCTIONS

1.

13

THIS COURT ORDERS that, subject to paragraph 32 of this Plan Sanction Order, on
the Plan Implementation [Date. in accordance with secltion 7.1 ol the Plan and the
sequence set forth in section 5.4 of the Plan, the Released Parties shall be released and
discharged Drom any and all Released Clams, and all Released Clummg shall be Fully,
finally. irrevecubly and forever waived, discharped, released, cancelled and barred as

ngainst the Released Parties, all (o the fullest extent permitted by Applicable Law,

THIS COURT ORDERS thal, notwithstanding paragraph 31 of this Plan Sanction
Order, Insured Claims and Director/Officer Wages Claims shall not be compromiscd,
released, discharged, cancelled or harred by this Plan Sanction Order or the Plan,
provided that from and alter the Plan Implementation ate, any Person having, or
Cluiming anvy entillemenl or compensation relating W, an Insured Claim or @
Director/Officer Wages Claim will be irrevocably limited to recovery in respect of such
Inswred Clmm or Durectar/Oilicer Wages Claim solely from the proceeds of the
applicable Insurance Policies, und Persons with any Insured Clanm or Director/Officer
Wages Claims will have no right o, and shall noL. directly or indirectly, make any claim
er seck any recovenies from the Appheant, any Skvlink Subsidiary, any Released
Director/Oflicer or any other Released Party, other than enlurcing such Person's rights to
be paid by the applicable msurer(s) from the proceeds of the applicable Insurance
Policies.  Nothing in this Plan Sanction Order prejudices. compromises, releases or
atherwise affects any right or detence ol any insurer in respect ol an Insurance Policy of

any msured m respect ol an Insured Claim or a Director/Officer Wages Claim.

THIS COURT ORDERS that on the Plan Implementation Darte, all Persons shall be
permanently and forever harred, estopped, staved and enjomed with respect to any and all
Released Claims, from (i} commencing, canducting or contimwimg in any manner, directly
or indirectly, any action, snits, demands or other proceedings af any nature or kind

whatsoever (including, without limistion, any proceading o a jwhicial,  arbitral,



administrative or other forum) against the Released Partics: () enforcing. levying,
attaching, collecting or otherwise recovering or enforcing by any manner or means,
dircetly or indivectly, any judgment, award, decree or order against the Released Parties
or lheir property; (i11) commencing, conducting or continuimg (n any manner, directly or
indirectly, any action, suits or demands, including without [imitation, by way of
contribution or mdemmity or other reliel, in cammon law, or in equity, breach of trust or
breach ol liduciary duty or under the provisions ol any statute or regulation, or other
proceedings of any nature or kind whatsoever (including, withoul limilation, any
proceeding in a judicial, arbitral, admimstrative or other forum) against any Person who
makes such a elaim or might reasonably be expected to make such a claim, in any manneg
or forum, agaims! one or more of the Released Parties; {iv) crealing, perlecling, asscriing
or otherwise enforcing, directly or indirectly, any lien or encumbrance of any kind
against the Released Parties or their property. or (v) laking any actions 1o interfere with
the implementation or constunmation of the Plan; provided, however, that the toregoing

shall not apply Lo the enforcement of any obligations under the Plan.

THIS COURT ORDERS that on the Plan Implementation Date, all Persons shall be
permunent]y and lorever barred, estopped, staved and enjoined from commencing, waking,
applying for or issuing or continuing any and all steps or proceedings, including without
limitation, administrative hearings and orders, declarations or assessments, commenced.,
taken or proceeded with or that may be commenced, taken or proceeded with in respect
ol any Insured Claim or Director/Officer Wages Claim, except as against the applicable
insurer(s) to the extent that rights to enforee such Insured Claims and/or Director/Officer
Wapes Claims apainst such insurer(s) in respect ol an Insurance olicy are expressly
preserved pursuant to sections 3.5(b), 3.7(b) and/or 7.1(b) of the Plan, and provided that,
nalwilhstanding the restrictions on making a claim that are setl forth in sections 3.5(b).
37tb) and 7.1(b} of the Plan, any clamanl in respect of an Insured Claim or a
Director/Officer Wages Claim that was duly filed with the Monitor by the Claims Bar
Date shall be permitted 1o file a statement of claim in regpect thereof 10 the extent
necessary solely for the purpuse of preserviing such claimant’s ahility to pursue such
Insured Claim or Director/OfMicer Wages Claim against an insurer in respect of an

Insurance Policy in the manner authorized pursuant to sections 3.5(h), 3.7(h) and/or



7 (k) of the Plan. For greater certainty, nothing in this pursgraph 34 restricts or limits

the application of paragraph 22 of this Plan Sanciion Order.

THE MONITOR

A3,

36.

Lr
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THIS COURT ORDERS thal the Monitor, in addition 1o its prescribed rights and
obhgations under the CCAA and the powers pruvided to the Monitor heremn and in the
Plan, shall be and i5 hereby authorized, directed and empowered 1o perform its functions

and fullill its obligations under the Plan 1o facilitate the implementation of the Plan.

THIS COURT ORDERS that (i) in carrving oul the lerms of this Plan Sanction Chrder
and the Plan, the Manitor shall have all the protections given ta it by the CCAA, the
Initial Order. and as an officer of the Court, including the stay of proceedings in its
favour; (it) the Monilor shall incur no liability or obligation ss a result of careving out the
provisions of this Plan Sanction Order andior the Plan, save and excepl for any gross
negligence or witfhul misconduct on 115 part; (i) the Moniar shall be entitled to rely on
the books and records ol the Applicant and any intormation pravided by the Applicant
withoul independent investigation; and (iv) the Maonitor shall not be liable for any claims

or damnges resulling from any errors or omissions in such beoks, records or information,

THIS COURT ORDERS that upon completion by the Monitor of its dutics in respect of
the Applicant pursuant to the CCAA, the Plan and the Orders, the Monitor may lile with
the Court a certificate stating that all of s duties in respect of the Apphicant pursuant to
the CCAA. the Plan and the Onders have been completed and thercapon, Duff & Phelps
Cannda Restructuning Inc. shall be deemed 1o be discharged from its duties as Monitor

and released of all claims relating to its activities ns Monitor.

BOARD OF DIRECTORS OF SKYLINK AVIATION INC.

i8.

THIS COURT ORDERS AND DECLARES that the Persons o be appomied 10 the
board of directors on the Plan lmplementation Date wie Harry Green, Rael Nunck,
Andrew llamlin and Philip Hampson or such other persons hsted on s certificate filed
with the Court by the Applicant prior to the Plan Implementation Date, provided that

such cernlicate und the Persons listed thereon shall Be subject to the prive wrilten consenit



ul the Majorty Inittal Consenting Noteholders.  Concurrently with the appointment of
such dircctors, wll directors serving inmediately prior to the Plan Implementation Dule

shall be deemed to resign.

SEALING ORDER

3,

THIS COURT ORDERS that the Confidential Appendix #1 to the Thied Keporl be
sealed, kept confidential and net form pan of the public record, bul rather shall be placed,
separite and apart fram all other contents of the Clount file, in a sealed envelope ntached
o notice which sets out the title of these proceedings and # stalement that the contents

are subject 1o a sealing order and shall only be opened upon further Order of the Count.

EXTENSION OF THE STAY OF PROCEEDINGS

41

THIS COURT ORDERS that the Stay Period, as such term is defined in and used
throughouwt the Innial Order, be and is hereby exiended 10 and meluding 11:39 p.m. on
May 31, 2013, and that all other terms of the Inits) Order shall remain i full foree and
cffect, unamended, except os may be required lo give effect to this paragraph or

otherwise pravided in the Plan or this Plan Sanction Order

EFFECT, RECOGNITION AND ASSISTANCE

4].

43,

THIS COURT ORDERS ihat the Applicant and the Mongor may apply 1o this Court for
ndvice and direction with respect to any matler arising from or under the Plan or this Plan

Sanction Uhder,

THIS COURT ORDERS that this Plun Sanction Order shall have tull torce and ctfect i
all provinees and temitones of Canada and abroad ws against all persons and partics

aguinst whom it may otherwise be entforced.

THIS COURT REQUESTS the aid and recogmtion of any court, inbunal, regulatory or
admimstrative body having jurisdiction in Canada, the United States, or in any olher
foreign jurisdiction, o give effect to this Order o w assist the Applicant, the Monitor and
thewr respechve agents in carrving oul the terms of this Order  All courts, tribunuls,

regulatory and admimistrative bodies are hereby respectfully requested o make such



orders and o provide such assistance 1o the Applicant and 1o the Monilor, as an officer of
this Courl, as may be necessary or desirable to give effect 1w this Order, to grant
representalive status to the Monitor in any foreign proceeding, or 1o assist the Applicant

o the Monitor and their respective agents in canying out the terms of this Order

GENLERAL

44,

45

THIS COURT ORDERS that this Plan Sanction Order shall be posted on the Monnor’s
Wehsite at hitp/iwww duffandphelps com/servicesirestructuning/Pages/Restruciuring U nses aspx
and is only required to be served upon the parties on the Service List and those parties

who appeared at the hearing of the motion for this Plan Sanction Order.

THIS COURT ORDERS AND DECLARES thal anv conllict or inconsistency between
the Plan and this Plam Sancuon Chreder shall be governed by the lerms, canditions and
provisions ol the Plan, which shall take precedence and pnony, provided that any
pravision of this Plan Sanction Ornder that expressly provides that jt supersedes the

provisions of the Plan or that it operales netwithstanding anyhing 1o the contrary 1o the
Man shall take precedence and priority over any Ennﬁ_jn.hr?vismn in the Plan.
2
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PLAN OF
COMPROMISE AND ARRANGEMENT

WHFERFAS Skylink Aviation Inc. (the “Applicant” or “ShyLink Aviation™) is a debtor
company under the Compantex’ Credifors Arveanyement Act. R5.C. 1985, ¢ C-36. as amendod
(The "CCAATY,

AND WHEREAS the Applican! has entered into a Recapitalization Support Agreement dated
March 7. 2013 (as iUmay be amended, restuted and vaned tram ume 10 ume in accordance with
the 1erms thercol. the “Support Agreement™), betwevn the Applicant and certain parties (the
“Consenting Noteholders” and cacli a “Consenting Noteholder™) that are holders of, and-or
investment advisirs or managers with investment discretion over, the $110 mullion appregate
principal amount of 12.25% scnior secured second lion notes due 2006 assued by Skylink
Acvation (the “Seeured Notes™ ),

AND WHERFAS the Suppont Agreement contemplates  the  implementaiion of  the
Recapitalization (as defined below) pursvant te a plan of compramise and wrrangement under the
CCAA, which plan wall provide for, among other things, the exchange of the Secured Notes far
new equity and new notes in SkyLink Awviation, which 8 expected 1o result m, among other
things, greater liquidicy tor, and the continued viability of, the Applicant,

AND WHEREAS the Applicant obtained an arder (as may be umended, reststed or varied from
tme o time. the “laitial Order™) of the Ontario superior Coun of Jusbee (the “Couart™) under
the CCAA dated Muarch 8, 2011 (the "Filing Date™);

AND WHEREAS the Applicant hled & plan of compromise and armangement with the Court en
March ¥, 2013 wnder and pursoan o the CCAA, and the Appheamt has made cenain
amendments thereto in aceordance with the terms thereol and hereby proposes and presents this
amended plan of comprommise and amangement 1o the Affecied Unsecured Creditors Class (as
detined below) and the Secured Noteholders Class {as defined below) under and pursuant to the
CUAN

ARTICLE 1
INTERPRETATION
1.1 refinitions

[t the Plan, unless otherwise stated or unless the subject maotter vr context otherwise reguires:

“Affected Claim™ means any Claim that is not an Linaftected Clam, and, for greater cenainty
includes any Eguny Claim

“Affected Creditor” means uny Creditor with an Affected Clamm. but only wilth respect to and (o
the exient of such Afllected Claim, inciuding Secured Nimcholders who have beneficial
ownership of an Attected Cliaim pursuant 1o the Secured Noles.

“Affected Unsecured Claims”™ means all Affecied Clams other than (i) the Claims comprising
the Secured Noteholders Allowed Secured Clunn and (1) Equity Clauns, aad Tor the avoidance
af doubt mcludes the Claims conmprising the Secured Noteholders Allowed Unsccured Claim



SDs
“Affected Unsecured Creditor” means any holder of an Alfected Unsceured Cloim, but only
with respeet 1o and W the extent of such Alfected Linsceured Claim:

UAffected Unsecured Creditors Class™ means the class of Affecied Tinsecured Creditors
entitled to vole on this Plan at the Unsecured Creditors Mecthing i accordance with the termes of
the Mectmps Order

“Agreed Number” means, with respect to the New Commoen Shares, that number of New
Common Shares to be 1ssucd on the Plan Implementution Date pursuant W the Plan ag agreed 1o
by the Apphicant, the Monitor and the Muajoriy Inatial Consenting Noteholders.

“Allowed"” means, with respect to o Claim, any Claim or any portion thereof thut has been linally
allowed as a Distribution Cluim (as delined i the Cluims Procedure Crder) for puirposes ol
receiving distributions under the Plan in accordance with the Claims Procedure Order or a Final
Chreder of the Caurt.

"Applicable Law™ means any law, statule, vrder, decree, consent deciee, judpment, rule
regulation, ordinance or other pronouncement hoving the effect of law whether in Cannda, the
United States or any other country, or any domestic or foreign state, county, provinee, ity v
ather political subdivision or of any Governmental Fnnity

“Articles” means the articles of amalgamation of Skylink Aviation.

“Articles of Amalgamation’” means the articles of amalgamation pursuant 1o the OBCA, the
form and substance as ugreed by the Apphcant and the Magoriy burial Consenong Noteholders,
to cffeciuate the amalgomation of Skvlink Aviation and SkvLink Canadian Subsidiary

“Articles of Reorganization™ means the articles ol reorgamization pursuant o the OBCA. the
form and substance s agreed by the Apphicant, the Monitur and (he Majority Imitial Consenting
Notchelders. 1o be fited by the Applicant an the Plan Implementation Date amending the Articles

in accordance with the Plan

“Business Day"” means u duy, ather than Saturday, Sunday or a sttutory holiday, on which
banks are generally open for business m Toronto. Ontano and New York. New York.

“Canadian Tax Act”™ meuns the Jncome Tux Act (Canada). as amended
“CCAA™ has the meaning ascribed thereto in the recitals

“CCAA Proceeding” means the proceeding commenced by the Apphicant under the CUAA on
the Filing Date.

“CDS" means CUS Cleanng and Depositary Services Inc or any successor thureol.
“CDS Participants’ has the meaning aseribed therelo in section 4. 1 (e A).

"Charges™ means the Admintstration Charge, the [hiectors” Charge. the KERIY Charge amd the
DIP Lendery’” Charge, cach as defined in the Initial Order



“Claim" means.

{a) any nght or clam ol any Merson agwnst the Applicant, whether or not asserted. 1o
conneclian with any indebledness, liability or abligution of any kind whatsoever
of the Applicanl in existence on the Filing Date. and costs payable in respect
thereo! 10 and including the Viling Date, whether or not such nght or clinn 15
reduced Lo judgment, liquwdated, unliguidated, fixed, contingent, malurcd.
unmatured, disputed, undispured, legal, equitable. secured, unsecured, perlected,
unperfected, present, luture. known, or unknown, by guaranleg, surely or
otherwise, and whether or not such npht s executory ar anticipatory in nattire,
including the nght or ability of any Person o advance a claim for contnbution or
indemnity or otherwise with respect 1o any malter, action, cause of chose In
nction, whether existing al presemt or commenced o the future. which
indehtedness, lnbilily or obligation 15 based in whole or in part on facts which
existed prior tn the Filing Date and any other claims that would have been chams
provable in bankruptey had the Applicint becorne bankiupt on the Filing Date.
including  for  prester certainty any EBguity Claim and wny  claim  for
mdemnification by any Director or Otfieer i espegt ol o Dector i Micer Clamm
ibut excluding any such claim for indemnification that 1§ covered by Lhe
Directors’ Charge (as defined in the Initial Order)), and

(b uny mrght of clam ol any Persuh against the Applicant m connecian with uny
indetledness, liahility or obligation of any kind whatsoever vwed by the
Applicant o such Person arsing out of the restructunmg. disclaimer, reselianion,
termunation ar breach by the Applicant an or after the Filing Date of any contract.
lease or uther agreement whethier written or vrai,

pravided thar, for greater certnty, the delimnon of “Claun”™ shall nor include any
Director CiTicer Claim,

“Claims Bar Date” has the meaning asenbed thereto 1o the Claims Procedure Order.

“Claims Procedure Order” means the Order under the CCAA establishing o ¢laims procedure
in respect of the Applicant, as same may be Tuther amepded, restated or vaned from time 1o
Lirme.

“Class A Shares™ means the common shares in the capital of SkyLink Asvialion desigmated in
the Artcles as Class A Common Shares.

“Class B Shares” muaas the cominen shares in the capital of Skylwmk Aviafion designated in the
Artickes us Class B Common Shares.

“Company Advisors” means Gioodnunms 1L and Ermst & Young lne
“Company Stock Option Plans” meuns the 2008 Stock Award Plan adopted by S Aviation

Hadeo e (as predecessor to Skylank Avionon) on November 6, 2008, and uny other options
plans or other obligations of the Applicant in respedt of options or warrants [or equily in Skylank
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Aviation, in each case as such plan or other obligation may be amended, restated or varied from
Lime (o lime in accordance with the terms thercol

“Consenting Notcholder™ has the meanimg aseribed thereto in the recitals,

"Cuonsolidation Ratio” means, with respeet to the Class A Shares, the rabio by which Class A
Shares ovulstanding on the Plan Implementation Dale at the relevant trme (mcludmg. tor the
avindance of doubt, any Class A Shares that are Fxisting Shares and New Commuon Shares
tssued pursuanl to the Plan) are consolidated pursuant 1o the Plan, as agreed by the Applicant, the
Momitor and the Majosity Initial Consenting Noleholders,

“Court" has the meamng ascribed thereto o the recials.

“Creditor”™ means any Person having 8 Claim, bul anls with respect 10 and Lo the exlent of such
Claam, including the transterce or assignee ol o trunsferred Clam that s recogmzed as a Creditos
i accordance with the Cloims Procedure Order or a truslee, executor, ligumdator, receiver,
recerver and manager, or other Persun acting on behall of or theough such Person

“IMP Agreement” means the deblor-in-possession eredil agreement berween the Applicani, as
borrower, the SkyLink Guarantors, as guarantors, and the DIP Lenders, as such agreement muy
be madilied, amended or supplemented in aceordance wath the werms thereof, the Inimal Order or
any other Order of the Courd, which DI Apreement will cease o be a debtor in-possession
vredit ngreement and wall take elfeel as a new first hen credil agrecment on the Plan
Implementaton Date i accordance with 1he terms hereot and thereol, and. accordingly, any
referenee hierem 1o the DITP Agreement ulso means the New First Lion Credit Agreement, ps
applicable.

“DUP Backstop™ means the commitment 1o fund the entire DIP Loan Amount provided by the
NP Hackstop Parties subject o the terms of and i secondance with the DIP Backswp
Commitment Letler.

“DIP Backstop Commitment Letter™ means the commitmenl lelter entered into by SkyLink
Aviation and the IHP Rachstop Parties pursuant to which the TP Backstop Pames have
commilted to funding the entire DIP Loan Amount, subject to and in nccordance with the terms
thercot

“IMP Backstop Parties” means those Noteholders that have executed the Support Agreement
and are signatones to the DIP Backstop Commitment Letler, and “DIP Backstop Party” means
any one of them

“DIP Backstop Party's Pro Rata Share” means wilh respect o cach DIP Backstop Pary,
(%) the amount of the NP Backstop commitied by such DIP Backstop Party pursuant (o the DIP
Hackstop Commitment Leter divided by (v the DIP Loan Amount,

“DIP Facility” means the inlerim financing facility committed by the DIP Lenders pursuant
the LI1* Aprecment
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“DIP Lenders” means. collectively, the DIP Backstop Pwrties and the Qualitying Neteholders
who become lenders of the DIP [Facility under the DIP Agreement in accordance with the tormy
of the Initial Order, and “"IMP Lender” means any one ol them

"IN Loan Amount” means U'SS 18 million,

“Pirectors” means ali current and Tormer direetors {or their estates) of the Apphcant, in such
capacity, and “Director' means any one ol them

“Director/Mficer Claim™ means anv right or ¢laim of any Person agninst one ur more of the
Mhrectors or Olficers of the Applicant howsoever ansimg, whether or not such nght or elaim s
reduced 1o judgment, hiquidated, unliguidated, lixed, connngent, malured, unmatured, digputed,
undisputed. Jegal, equiluble, secured. unsecured, perlected, unperfected. present, future, known,
ar unknowy, by puaramee, surety or otherwise. and whether ar not such right s executory or
anticipatory in nature, including the right or ability ol any Person o advance o claim for
contribution or mdermnty or otherwise with respect o any matter, pction, cause or chose n
aclion, whether existing at present or commenced In the luture, meluding any nght of
contribution or idemnity, for which any Director or Officer ol the Apphicant 15 alleged w be by
slutule or otherwise by law liable to pay in his or her capacity as a Director or (Hhicer

“Director/{Mhicer Wages Claim™ means the Direclor/OfTicer Clams (or unpaid employmeni
remuneration dehiversd to the Monitor on o prior to 5:00 pm. { Toranto Time) on March 28,
2013 i accordance with the Chams Procedure Opder, which  are desenbed on Schedule =D
heretn,

“Disputed Distribution Claim™ means an Affecied |'nsecured Claim (including a conbingent
Afected Vinsecured Claim which muy crvstallize upon the occurrenice of an cvenl or events
occurnng after the Filing Date) or such portion thereof which has not been Allowed, which is
vilidly disputed for distribution purposes in accordance with the Claims PProcedure Order und
which remains subject o adjudication for distnbutivn purposes in accardonce with the Claims
PMrocedure Order.

“Disputed Distribution Claimx Reserve” means the resorve, il any, o be established by the
Applicant on the Unsecured Promissory Note Maturdy Date, which shall be comprised of the
Unsecured Promissory Note Proceeds that would have been poid in respeel of Unsecurcd
Promissory Note Enttlements, if such Pasputed Drsteibution Claims had been Allowed Claims s
of such dale.

“Distribution Date” means the Jate or dates Irom Ume o time sel in accordance with the
provisions of the Plan w etfect distributions in respect ol the Allowed Claims, excluding the
Initial Dastrnibubion Date, and in the case of distribotioms from Lnsecured Promissory Note
Procesds, means the Unsecured Promissory Note Maturity Pale or such later date (rom time to
time in accormdance with the provisions of the Plan of any Affected |Insecured Claim is a
Dispiated Distribution Clabiny an the Unsecured Promissory Note Muturity Dule

“Effective Time™ means 12:01 am. (Toronlo time) on the Plan Implementation Date or souch
other lume on such date as the Applicant and 1he Mayonty Imtial Consenting Nolcholders may
agree.
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"Employee Priority Clamms” means the following Claims of Empleyees and (ormer employees
of SkyLink Aviation

() Claims equal 10 the amounts that such BEmployees and fonmer emplovees would
hove been enlitled 1o receive under paragraph [36(1)id) of the Bankrupicy and
Inyolvepcy Aot {Canmdy) if SkyLink Aviation had become bankprupt on the Filing
bnle; and

(d) Claims for wages, salanes, commissions or compensation for services rendered by
them aller the Filing Dae and on or befors the Plan Tmplementation Date logethes
with, in the case of travelling salespersons. disbursements properly incurred by
them in and aboul SkyLink Aviation’s business during the same period.

“Employees” memns any anl all (a) employees of SkyLink Aviabion who are acnvely at wirk
{ineluding full-ime, part-lime or lemporsry employvees) and (b emplovees of SkyLink Aviation
who are un approved leaves ol absence (ineluding imaternity leave, parental leave, sha-lerm
disability leave, workers' compensation ond nther siatutory leaves), and who have not tendered
notice of resignation as of the Filing Dale, in cach case

“Encumbrance” means any charge, mortgnge, hen, pledpe, clann, restncton, hypothee, adverse
interest, security interest o1 other encumbrance whether created or ansing by agreement, stalule
o otherwise ol law, attaching 1o prupenty, interests or rights and shall be construed i the wides)
pussible lerms and principles known under the law applicable to such property. interests or rights
andl whether or not they conshitute specific or Noatmp charges as those erms are understood
under the laws of the Provinee of Untarnio,

“"Equity Claim” means o Cloim that meets the definibion ol “equity claim™ in section 2(1) ol the
COAN

“Equity Claimants™ means any Person with an Equiry Clam o holding an Equiy Interest, but
anty in such capacity, and for greater certainty includes the Existing Shareholders in their
capacity as such,

“Equity Interests” has the meanmy ascrihed theveto iy section 2010 af the COAA and, for
preater cenamty, meludes the Existing Shares, the shares in the capilul of the Applicant referred
iy in the Aricles s the “Class I Comumon Shares”, the Options awd any other imierest in of
entitlernent w shares in the capital of the Applicamt but, for greater cerninty, does not include the
New Common Shares 1ssued on the Plan Implementation Date 1n sceordance with the Plan

“Existing Sharcholder” memis any Person who holds or 1s entitled 1o the Existing Shares or any
shares in the authorized capital of the Applicant immediately prior 1o the Effective Time. bul
mity insuch capoeny, and Tor greater eenginty does not include any erson thal iy 1ssucd New
Common Shares un the Plan Ilmplementation Date. in such capacriy

“Existing Shares” means all shares in the capital of Skylank Avigtion that are issued and
autstanding immediaely pror 1o the Fifective Time,

“Expense Reimbursement” meuans the reasonable and docwinented fees and expenses of the
Notcholder Advisors (1o the extent st already satisfied by the Applicant).



. [
“Filing Date” has the meamng ascribed thersto i the recitals,

"Final Order” means any order, ruling or judgment of the Court, or any other courl of
competent junisdiction, which has not been reversed, modified or vacated, wid 15 not subject 1w
Hny sy

“First Lien Agent” means [Deans Knight Capital Management Lid., in its capacity as agenl pof
the First Lien Credit Factlity.

“First Lien Credit Agreement” pcons the credit agreement dated as ol Maorch 15, 2011
between, among others, the Apphicant, as borrower, and the Skylink Guaranlors, s guarantors,
as amended and moditied ltom time w ume, which credit agreement was assigned 10 and
assumed by the First Lien Apent ond the First Lien Lenders pursuant to 8 Loan Purchase
Agreement dated as ol February 28, 2013

“First Lien Credid Facility” means the eredit fuclity provided pursuant 10 the Frrst Licy Credit
Aprecment,

“First Lien Lendery” means the lenders pursuani to the First Lien Credit Facility, st the relevant
e, in thewr capacity wy such

“Fractiopal Interests™ has 1he meaning given in secton 4 HI hereof.

“Government Priority Claims™ means all Claims of Governmental Entitics against the
Appheant in respect of smounts that are outstunding wnd that wre of s kind that could reasonably
be subjet! 1o a duemand under

fal subsections 2240 1.2} of the Canadian Tax Act,

() any provision of the Canada Pension Plan or the Emplovmen: [nsurance Acl
(Canada) that refery w subsection 224(1 27 ol the Canadian Tux Act and provides
tor the collection of a conribution, as delined in the Canada Pension Plan. or
emplovee™s premiun or employer’s prennum as defined o the Employment
Insurance Aet (Canada), or a premium under Part VI | ol that Act, and of any
refuted interest, penalties or other amounts, or

(<] any provision of provincial legislanon that has o simolar purpose W subsection
22401 2) of the Canadian lax Act, or that refers o that suhsection, o the extent
that it provides for the collection abf a sum, and of uny related inlerest, penaliies or
othoer amouals, where the sum

(1) has been withheld or deducted by a person [rom o pavment to another
person and is in respect of ntax sunilar i pature e the meome as
unpused on individuals under the Canadion Tax Act; or

(it) 15 of the same pature as a contribution unider the Cunada Pension Plan
if the province 15 2 “province providing 2 comprichensive pension
plan™ as defined in subsection 3 1) of the Canada Pension PMan and the
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provincial legislation establishes o “provincial pension plan™ as
defmed m that subseetion.

“Goyvernmental Entity™ mcans any governmenl, regulatory authority, governmental department,
agency. commission, bureau. official. minister, Crown corporation. court, board. tnibunsl or
Jispile settlement panel or other law, rule or regulation-making organization or entsty {a) having
af purporting 1o have junsdiction nn behalf of any nation, province, territory or stile or any other
scopraphic or political subdivision ol any of thetn, or (b) exercsing, or entitled o purponing 1o
exercise any administrative, executive, judicial, legislative. policy, regulatery or taxing suthorils
OF PUwWeT,

“Incentive Plan™ has the mcaning ascribed therclo in section 3 40m),

“laformation Statemoent” means the mformation stalemem distributed {(ar ta be distnibuted) by
SkyLink Aviauon concerning the Plan, the Meelings and the hearing in respect of the Sanclion
Onrder, as contemplated in e Meetings Order

“Initial Consenting Noteholder's Pro-Rata Share” means with respect 1o cach [mitial
Consenting Nolehelder, (x) the principal amount of Secured Noles held by such Inttial
Consenting Motcholder as ot the relevant date divided by (v) the aggregate principal amount of
Secured Notes held hy all of the Inival Consenting Noteholders collectively.

“Initinl Consenting Noteholders” micans those Securcd Notcholders that were the onginal
signatories 1o the Support Agreement (as distnct fromn a Support Agreement Jomder),

“Initial Distribution Date” means o date no mare than two (2) Business Days alier the Plan
Implementation Date or such other datc as the Apphicant, the Monitor and the Majonty Inttal
Consenting Notcholders mav agree

“Initial Order” has the meaning ascnbed thereto in the recitals,

“Insuranee Policy” means any insursnce policy mamtmned by SkyLink Aviation pursuant to
which SkyLink Aviation or any Director or OfTicer s nsured

“Insured Claim™ means all or that poruon o a Clanm ansing from @ canse of action for which
the applicable insurer has definitively and unconditionally confirmed thal SkyLink Aviation is
msured under an Insurance Policy, W the extent that such Clarm. or portion thereol 15 s0 msured,

“Intercompany Claim™ means any clunn by any SkyLink Company or reluled entity agaims
skyLink Aviation.

“IPSA™ mieans the Interest Payment Suppont Awreement dated as of Scptember 17, 2012, as
amended and supplemented from time w0 dme, among the 1PSA Nuotcholder Panicipants,
skylink Aviation and certmin guarantors party to the Sccured Noie Indenture.

"IPSA Notcholder Participants™ mcans those Scoured Nuteholders that execuled the IPSA

"KERP” means the payments o be made 1o certan key employees of the Apphcant upon the
implementption of the Plan, as described in the key employee retention plan letters attached 1,
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and filed with the Court wogether with, the confidentinl supplement o the Pre-Tiling Repont ol
the Muonitor dated as of the Filing Date,

“Majority Initial Consenting Noteholders™ means Inihial Consenting Notehalders holding no
less than a majority ol the prnincipal wmount ol the Notes held by nll Imnial Consenting
Noteholders, in each case as communicated to the Apphicant by counsel to the Ininal Consenting
Moleholders, in accordance with section 0.6 hereof

“Material” means a {uct, circumstance, change, cffect, malter, petion, conditivn. cvenl.
pecurrence o development that, individually or in the aggiegate, 15, ar would reasonably he
expected to be. malterial 10 the business, affairs, resulis of operations or linancial condition of the
Applicant (taken as o whole),

“Matevial Adverse Effect” means a fact, event, change, nccurrence or circumstance that,
individually or together with any other facl, event, change, occurtence or cireumstance, hay, or
could ressonubly be expected to have, n matenal adverse impact un the husiness, assets,
liabilitics, capitalization. obligations (whether sbsolute. secrued. conditionsl or otherwise).
condition (fnaneial or otherwise), operations or prospects of the Applicant and 113 subsidwuries
{taken as a whole) and shall include, without limitation, the disposition by the Applicant or uny
ol als subsmidianies ol any malerzal assel without the poior comsent ol the Maonity Tmtial
Consenting Notehalders, provided, however, that a Material Adverse Effect shall not include.
andl shall be deemed 10 exclude the impact of: (A) any change in Applicable Laws of generl
apphicabilbity or interpretations therenf hy courts or governimental or regulatory authonties, which
does not disproportionutely adversely affect the Appheant or its subsidianies (lahen as o whole),
(13 any change in the pvianen transpon and logistics services indusiry generally, which does not
dispruportionately adversely affect the Applicant or s subsidianes (taken as a whole),
(O] actions and omissions of the Applicant taken with the prios written consent ol the Majority
Initial Cansenting Nolcholders or required pursuant to the Support Agreement, the Plan or any
related docuimen, (1) the public snnouncement of the Suppont Agrecment, the P Agreement,
the Plan or any related document or the transacnons contemplated by therehy, (EY SkyLink
Aviation entering o the DIP Agreement, (F) the CCAA Proceedings, (G) any material change
i the markel price or tmding volume ol the Secured Notes or Fquity Interests (it being
understoed that any cause or causes of any such change may be taken inlo consideration when
determining whether n Materinl Adverse [ffect has occurred or could reasonably be expected 10
accurl. 1H) any act of war, armed hostilities or terrorism or any worsenng thereol, which does
nat disproportionately adversely aflect the Applicant or 118 subsidiaries (laken as 0 whale), or (1)
any muatenal farlure by the Apphicant to meel internal projections or forecasts or third party
revenue or earmings predichions lor any period (0 beng understood that any cause or causes of
any such Rulure may be taken inte consideration when determining whether a Malerial Adverse
1:flect has occurred or could reasonably be expected 1o vecur)

“Meeting Date” meuns the date anowhich the Mectings are held o accordance wath the Mestings
{rder

“Meetings” means. collectively, the Unsecured Credilors Meebng and the Secured Nuleholders
Meeting.
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“Meetings Order” means the Order under the CCAA that, among ather 1hings, s¢ix the date for
the Meetings, as same may be amended, restaled or varied lrom hime to lime

“Muonitor”™ means Dot & Phelps Canada Restructurmg Ine., as Court-appoimed Menilor in the
(CAA Proceeding of the Applicanl

“New Common Shares” means the new Class A Shares of SkyvLink Aviation 1o he issued
pursuant to scenion 3.2(1) hereol.

"INew First Lien Credit Agreement” means the DIP Agrecment, which eredil sgreetent will
vease 1o be a deblor-in-possession credit agreement and will take effect as o new first hen credit
agrecmen on the Plan Implementation ate in necordance with the terms hereot and thereol and,
accordingly, any reference herein Lo the New First Lien Credit Agreement also means the DIP
Agrecment, us apphicable,

“New First Lien Loan™ means the secured, lirst lian loans 1n the aggrepate principal amount ol
the Mew Luan Amount that are o ake effect on the Plun lmplementation Date in accordance
with the wrms heren! and the DIP Agresment

“MNew Loan Amouant” means ISS1E mallion.

“New lenders” means the DIP Lenders. all of whom will cease to be DI Lenders on the Plan
Implementation PDate and will automatically become lenders pursuant to the New First Lien Loan
on the Plan Implementation Prate 1in accordance with the terme hereof and the DIP Apgreemient

"New Lender's Pro Rata Shave” means with respect 1o each New Lender, (x) the umount uf the
New Loan Amount commmitted (ineludmg, for greater cenaimy, any amount funded) by such
New Lender as al the Plan Implementation Date. divided by 1y1 the New Loan Amount,

“New Secomd Lien Notes” meouns the securcd, second lien notes in the apgregute principal
amount of $10 million 1o be issued on the Plan Implemenmuon [Date pursuant Lo section 5.2(2)
hereal, the terms of which shall be consisient with the summary ol terms sel lorth in Schedule
n'la,.“

“New Second Lien Notes Indenture” means the note imdenture dated as of the Plan
Implementation Date among Skylink Aviation, the guarantors party thereie and the New Sceond
Lien Notes Indenture Trustee pursuant b which the New Sceond Lien Notes will be issued.

“"New Second Lien Notes Indenture Trostee’ means Computershare Trust Company of Canada
ur such other trustee as may be agreed o by the Applicant and the Majority [nitial Consenting
Noteholders, as rrustee under the New Secand Lien Notes Indennue

“New Sharchulders” Agreement” means the sharcholders” agreement ameng Skyl.ink Aviation
and gach of the halders of the New Comimon Shares. which shull be declared 1o be elTective and
binding on all such Persons pursuant (e the Sanction Order.

“MNoteholder Advisors” means Hennett Jones LLP and PwC

“Notice of Claim™ has the memnng ascribed therete mthe Clams Procedure Order
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"OBCAT means the Business Corporaiions Act (Onturio), as amended

“Officers” mcans all current and lormer oflicers (or their estates) ol the Applicant, in such
capacity, and “Officer”™ means any one of them.

“Options” means any options, warrants. conversion privileges, puts, calls, subscriptions,
exchangeable sccunbies, or other nghts, entitlements, agrecmonts, Arrangements or commitments
[pre-emptive, cantingent or ntherwise) obligating Skylink Awiation to issue, acquire or sell
shares 1n the capital of Skylank Avislion or to purchase any shares, scourttics, options or
winrrants, ur any securities or ohligations of any kind convermble into ar exchangeable for shares
in the capitol of SkyLink Aviation, in each case thal are exisling or 1ssued and oulstanding
immedisely prioe o the Effective Tume, including any oplions 1o acquire common shares of
Syl ink Avialion issued under the Company Stock Optlion Plans, any wiwrmanls exeresable for
cammon shares or other eguity securities of Syl ik Avianon, any put nghts exercisable against
the Applicant in respect of any shares, options, warrants or other securilies, and any rights,
entitlements or ather clams of any kind 1o receve any other form of consideration i respect of
any prior or luture exercise of ony of the [oregoing.

"Order” means any order of the Court masde in connection wath the CCAA Pruceeding,

"Person” mesns any individual. firm. corporation, miled or unlimited hability  company,
general or limitad pardnership, sssociation, fruss, unincorporated orgamzanon, joint venture,
government or any agency, afficer or instrumentality thereof or any other entity.

“Plan” means this PMlan of Compromise and Amangement liled by the Applicant under the
CCAA, as 1t mav be amended, supplemented or restated from time to time in accordance with the
lerms hereal.

"Plan Implementation Date” means the Business Day on which this Plan hecomes effective,
which shall be the Business Day on which, pursiant o section 9.2, the Applicant and Majority
Initinl Comsenting Noteholders deliver written notice to the Monitor that the conditions st out in
sectian 9.1 have been satisfied or watved in accardance with the terms hercol

"Post-Filing Trade Payables” ncans trade payables that were ancurred by the Applicant
{u) after the Filing Date but betore the Plan Implementation Date, and (b) in compliance with the
Initial Owder und uther Orders 1ssued in connection with the COAA Proceeding.

“Prior Ranking Secured Claims" means Claims existing on both the Filing Dale and the Plan
Implementation Date. other than Government Prionty Clams, Employee Pronty Clamns, and
Clatms secured by the Charges, that (a) have the benefit of o valid and enforceable secunty
interest . mortgage or charge over, len agains! or other similar interest in, any of the assets that
the Applicant owns or 1o which the Apphcant s enntled, but only 10 the exient of the realizable
vilue of the property subject 1o such secunty; ond (b) would have ranked senior in priorily to the
Secured Notcholders Allowed Secured Claim if the Applicant had become bankrupt on the Filing
Dhate,

“Prouf of Claim™ has the meaning ascnbed thereto in the Claims Procedure Order.

“Pwl" means PricewaterhouseU oopers LLP,
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“Qualifying Noteholder” means a Secured Notcholder as of the Filing Dute that () i the casce
ul o Sccured Nolcholder resident in the Ulnited States, s a “qualifed institational hiyer™ wathin
the meaning of Rule 144A under the 1933 Act; (h) in the case of a Secured Noteholder resident
in a provikee of lemiory ol Canada, 13 an "aceredited investar™ as such term is defined in the
National Instrument 43-106 Prospectus and Registration Exemptions (N1 45-106"}, or (¢} in the
case of a Secured Notchulder resident outside of Canada or the Uinited States. would guahify ns
un “accredited investor' us such term s defined m NI-45-106 as il such Secured Noteholder was
resident 1 Canada and can demonstrate 1o Sky Link Aviation that 11 18 gualified to purticipate us n
lender i the DI Facility in accordance with the laws of its junsdiction of residence.

“Recapitalization” meuns the transactions contemplated by this Plan
"Released Claim™ has (he meaning ascribed thereto in section 7.11&).

"Released Director!/ficer Claim™ means any Director/Cfficer Claim that 15 released pursuant
to sechion 7 1.

“"Released Directors/Officers’™ means the Persons histed on Schedule "RB™, in thewr capacity as
Mirectors and/or OMficers, and “Relensed Director/OMicer” means any one ol them

"Released Party” and ~“Released Parties™ have the mcaming ascnbed thereto m sechion 7. 1(a),

“"Released Sharehobders” meuns those holders of the Existing Shares as of the Filing Date who
are histed on Schedule "C".wn their capacity as holders ol Existing Shares.

"Reguired Majorities” means wilh respect lo cach Voting Class, 8 magority in number of
Aflected Creditors representing at least two thurds in value of the Vonng Claims of Affected
Creditors,  cach case who are entitled 1o vote at the Meetings in accordance with the Meelings
Order and who are present and vating i person or by prosy on the tesolution approving the Plan
al the applicable Meeting

“Sanction Date™ means the date that the Sanction Crder is made by the Court,

“Sunction Order” means the Order of the Count sanctionig and approving this Plun

“Secured Noteholder’s Pro-Rata Share” means, with respect Lo cach Secured Notcholder, [(x)
the principal amount of Sceured Notes held by such Secured Noteholder as at the Filing Mate

divided by (¥} $110 000 (00} {being the ageregate principal amount of all of the Secured Noles).

“Seceured Noleholders”, und cach a “Secured Notcholder”, mecans the holders ol the Sceured
Notes.

“Secured Notcholders Allowed Claim™ huas the meaming ascribed therety in the Claims
Procedure Order.

“Secured Noteholders Allowed Secured Claim™ has the meaning ascnbed thereto in the Claims
Provedure Order.
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“Secured Noteholders Allowed Unsecured Claim™ has the mecaning ascribed thereto in the
Clams Procedure Order

“Securced Notehalders Clasa” means the class of Secured Noteholders collectively halding the
Secured Noteholders Allowed Sceured Clam entitled 1o vote or this Plan at the Secured
Noncholders Meeting in necordance with the lenms of the Meetings Order

“Secured Noteholders Meeting” means the meenng of the Secured Nutcholders Ulass 1o be
held an the Mecting Date lor the purpose ol considering and voting on the Plun pursuant o the
COAA md ineludes any adjoumment, postponement or other rescheduling ol such meetiig in
accordance with the Meetings Order.

"Secured Note lndenture” means the note indenture doted March 15, 201 that was entered into
between Skylink Aviation, certamn guarantor parties and the Secured Note Indenture 1 rustee in
connectivn with the issuance ol the Securcd Noles, as amended by the First Supplemental
lndenture dated as of Ocloher 19, 201 2.

“seeurcd Note Indenture Trustee means Computershare Trust Company of Canada. as trustes
under the Secured Note Indenture

“Securcd Note Obligations” means all obligations. liabilines and indebtedness of Skylink
Avinhion or any of the other SkyLink Companies (whether as guarantor, surcly or olherwise) o
the Secured Nole Joedenture Trusiee andfor the Secuted Notcholders (including, for grenter
ceriainty, in their capacity os holders ol the Secured Notes and in thesr capacity as IPSA
Notchelder Participants) under, ansing out of or in cotmeciion witly the Secured Notes, the IPSA,
the Secured Note Indenture or the guaraniees granted 1n connectivn with any of the {bregoing us
well ps any other agreemenls or documents relabmyg theretu as at the Plan Impletmientubon Date

“Secured Notes™ has the menning aserilwd thereto in the recitals.

“Shareholder Agreement” mcans the sharcholder agreement dared November 135, 2008 by and
among S Aviation Bideo Inc (as predecessor o SkyLink Aviation) and the holders ol the
Existing Shares. as umended and ax 1t may be further amended from time to time.

"SkyLink Aviation™ has the meaning ascnbed thereto in the recitals.

“SkyLink Canadian Subsidiary” means 2273855 Ontann Ine.

"SkyLink Companies” means the Appleant, the SkyLink  CGuaramors,  SkyLimk
Aeromanagement (Kensa) Lul, Skylink Aviation FFZE, Skelink Alr & Logistic Suppon
(Sudan) Co. Lid | SkyLink At and Logistic Service Naly Srl. CAS FZLE. Acrostan lloldings

Company, Acrostan |amited [iability Company and Canadian Foree Togisnes Augmentation
Giroup Inc

“SkyLink Guarantors” means Skyl ook Conadian Subsidigry, SkyvLink Air oand  Logisue
Support (USA) Ine., SkyLink UISA |1 and Skylank Avistion (Wyoming) Ine

“SkyLink Subsidiaries” means the Skylink Companies other thun the Applicunt
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"SkyLink USA 11" mcans SkyLink Air and Logistic Support (LISAS 1 Ine

“Structuring Equity” means the 5% ol the New Common Shares issued and onstanding on the
Plan Implementation DDate to he issued to the Initial Consenting Noteholders by the Applicant
pursuant to this Plan in recogmiton ol the significant ume and ellort spent by the lmtol
Consenting Notcholders i working with the Applicant tny develap, structure and facilitate the
Recapitalization

“Support Agreement hag the meaning ascribed thereto in the recitals,

“Support Agreement Joinder™ means a jonnder agreement in the form set ot as a schedule 1o
the Support Agreement pursuant to which a Secured Noteholder agrees to become a Consenting
Noteholder and 1o be bouwnd by the ferms ol the Support Ageemen?.

“Tax™ or “Taxes" means any and atl federal, provmcial, municipal, lecal and fareipn taxes,
assessments, reassessments and other governmental charpes. duties, impositions and [abililes
including for greater certainty taxes bused upon or measured by reference (o meome, gross
recelpts, profils, capital, transfer, land transfer, soles. goods and services. harmonized sales. use.
value-added, excise. withholding, business, Iranchising, property, developmenl, occupancy,
employer health, payroll, employment, health, social services, educalion and social secunty
taxes, all surtaxes, all customs duties and ymport and export laxes, all licence, Tranchise amd
repastration fees and all employment insurance, heallh insurance and Canada. Quebec and other
governmenl pension plan premiums or contnibutions. tegether with all mterest. penalnes. fines
and addilions with respect to such amounts

“Taxing Authorities” means anyone of Her Majesty the Queen, Her Majesty the Queen in right
ol Canada, Her Mujesty the Queen i tight of any provinee or termtory ol Canady, the Canada
Revenue Agency, any sinmlar zevenue o taxing authunty of Canada and each and every province
or terriory of Canada and any pohiical subdivision thereof, the United States Internal Revenue
Service, any similar revenue ur taxing authoniy of the Uniteg States and each and every state of
the United States, and any Canadian, United States or other governmenlt. regulatory authority,
governmen! depariment, ageney, commussion, bureau, numster, court, wibunal or body or
regulation making entity exercising taxing authority or power, and “Taxing Authority”™ means
any one of the Taxing Authoritics,

“Unalfected Claim™ means any,

(i) Claim of the First Lien Agent andror the First Lien Leaders in respect of the First
Lien Credit Agreement or the First Lien Faciluy.

(1) Claim secured by any of the Charges:

(e Insured Clajm:

(d) Claim hy the DIP Lenders arising under the DIP Agreement,
q) Intercompuny Claim;

(f Post-Filing 'mde Payables;
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LRl Claun by an UnafTected Trade Creditor ansing from an Lhaflected 1rade Clanm,
(h} I'rior Ranking Sccwred Claims;

(i Clam that 15 not permitted to be compromised pursuant 1o section 19023 of the
CCAA:

(! Employee Pronty Claims; and
(ki Cravernment Priority Claims,

“Unuffected Creditor™ means a Credilor who hus an Unaffected Claim, but only in respect of
and o the extent of such Unafiected Claim.

“Unaffected Trade Chaim™ means o Claim of an UnalTected Teade Creditor that 15 net a Post-
Filing lrade Payable and that arises oot of or i connection with any contmct, license, lease,
apreement, obligation, arrangement or document with the Appheant related 1o the business of the
Applicant

“Linatfecied 'I'rade Creditor” means any Person that has been designated oy SkyLink Aviation,
with the consent of the Menitor and the Majority Tmibal Consenting Notehulders, as a ertical
supplier m secordance with the Inttial Order

"Undeliverable Distribution” has the mesning ascribed thereto in section 4.8 hereol,

“Lnsecured Creditor's Pro-Rata Share” means, al the relevant time, with respect o each
Alfeeted Unsecured Credior, (x0 the Allowed Allected Unsceured Claim of such Allected
Lnsecured Crediter divided by (y) the wotal of all Allowed Affected Unsecured Claims and
isputed Distribution Clamms of Aflected Unsecured Creditors

“Unsecured Creditors Mecting” means 4 meeting of Allected nsecured Creditors to be held
an the Mecting Date called (or the purpose of considering and voling on the Plan pursuant (o the
CCAA. and includes any adjournment, postponement or other tescheduling of such meeting m
accordunce with the Mceetings Ovder.

“Unsecured Promissory Note” means (he unsecured. subordinated promissory note in the
principal ameunt of $300,000 due and payable on the Unseced Promijssory Note Maturny
Date, subjeet 1o the provisions thersol. 10 be issued by Skylink Awviation on the Plan
Implementanon Date i favour of (he Alfected Linsecured Crediorss with Allowed Aflecred
Unsecured Claims and held by the Applicant, fowr the benefit of the heneficianes of such
promissory note, pending distribution of the Unsecured Promissory Note Proceeds. which
praomissory pote shall aeerue 2% pavment-in-kind inlerest annually (which pavment-in-kind
interest shall be held by the Applicant in a sepregated account {ur the benelit ef benelicianics ol
the Unsecured Promissory Note), shall be subordinated 1o all indebtedness und wrade obliganons
of SkyLink Aviation and may be repaid by the Applicant at any time without penalty

“Unseenred Promissory Nole Entitlement” means, with respeel to ench Affected Unsecuncd
Creditor with an Allowed Unsecured Claim, s enntlemen to is Linsecured Creditor's Pri-Ratla
Shire of the nsecured Promissony Note Proceeds.
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“Unsecured Promissory Note Maturity Date”™ means the carlier ol the date that 15 5 vears
following the Plan linplemeniation Date and the date on which the Applicanl repays (he
tnsecured Promissory Note in accordance with its terms.

“lnsecured Promissory Note Proceeds”™ means the amount pavible 1o the beneliciories of the
IUnsecured Promissary Note on the Unsecured Promissory Note Maturity Date (including the
principal amount of the Unsecured Promissory Note and the interest thercon), subjeet 1o the
terms and conditions ol the Unsecured Promissary Note.

"Vaoting Claims" means any Claim ar portion thereof that hos been finally allowed as a Voling
Claim (as delined n the Claims Procedure Order) for purposes of voling ol a Mecting in
accardance with the Clauns Procedure Order or & Final Order of the Court.

"Voting Classes™ means the Secured Noteholders ('lass and the Affected Unsecured Creditors
('lass

"Website' means:

https Swww dulfandphelps convservicesiestruciunng Pages' RestructuringCases aspx.

1.2 Certain Rules of Interpretation
Fur the purposcs of the Plan:

[a) any reference mn the Plan to o contrsct, instrument, release, indenture. or pther
agreement or document being inoa particula Torm or on particular 1erms and
conditions means that such document shall be substantially i such lorm wr
substanually on such wrms and vonditions

(b any reference in the Plan tooan Order o an exisung document or exhibil filed or to
be liled means such Owder, document or exhibil us 1t may have been or may be
amended, modilied. or supplemented;

(¢) unless otherwise spreeifivd, all references o currency are in Canadian doflars;

{d) the division ol the Plan into “articles™ and “secrions” und the msermon ol aable
of wontents are for convenience ol relerence only and do not alleel the
construction or mlerpretation of the Plan, nor are the descriptive headings of
“urticles™ and “sections” intended as complete o accurale desemptions of the
comtent thereaf,

(&) the use of words 11 the singular or plural, or with a particular gender, including a
e finition, shall nol limit the <cope or exclude the application of any provision of
the Plan or a schedule hereto (o suech Person (or Persans) of caircumstances as (he
vonlex! otherwise permits;

(1 the words “mcludes” amd “meloding™ and similar lerms of inclusion shall not,
unless expressly moditied by the words “onlv™ ar “salelv”, be construed ns werms
ul frmetation, byt rather shall mean “includes but s not lmited 0" and “including
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but not limited ta"”, so that relerences to included matters shall be regarded as
tllustrative without being either chatacterizing or exhaustive,

(g)  unless ptherwise specified, all references to time herein and o any docoment
issued pursuant hereto mean local tine in Toronto, Ontano and any reference (o
an event aecurnng on a Business Day shall mean prior o 3 08 pom (Toronto
time) un such Business Day,

(h) unless otherwise specilicd, time periods within o following which uny pavment 1z
tor he made or act is lo be dune shall be caleulated by exciuding the day an whicl
the period commences snd meluding the day on which the period ends and by
cxtending the penod Lo the next suceeeding Bustness Day 1l the last day of the
period is nol a Business Day;

i1 unless atherwise provided, any relercice 10 o stande or other ehactment of
parhament or a legislature includes all regulations made thereunder, all
pmendments 1o or re-enactments of such $tatute or regulations m foree from ume
to uwime, and, if applicable, any statute or regulation that supplements or
supersedes such statute or regulation, and

() relerenices W g speaificd “article™ or “section” shall, uniess somethimg i the
subject matter or context s inconsistent therewith, be construed as relerences o
that speaficd article or sechion of the Plan, whercas the erms “the Plan™
“hereol”, "herein”, “hereto”, “hercunder” and similar expressions sholl be deemied
to refer generally 1o the Plan and nol tw any particular “wrticle”, “section™ ar other
portion of the Plan and inctude any documents supplemental hereto.

1.3 Successors and Assigns

The Plan shall be himding upon and shall cnure 1o the bencfit of the hews, adimimstrators,
exccutors, legal personal representatives, successors and assigns of any Person or pany nnmed or
relerred o in the Plan.

.4  Governing Law

fhe Plan shall be governed by and construed in secordance with the laws of 1he Provinge of
Omano and the lederal lows of Canada applicable therein. All questions as 1o the interpretation
ol or applicatnon of the Plan and all proceedings loken in connection wilth the Plan and itz
provisions shall be subject to the junsdiction of the Court.

1.5 Schedules

The tullowmg are the Schedules 1o the Plun, which are incomporated by reference into the Plan
and torm a pan of 1

Schedule “A" Ferms of New Second Lien Noles

Schedule “H” Relcased [hrectors/Officers

Schedufe “C'" Heleased Shareholders
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Schedule D™ Dhector Ol Ticer Wages Claims

ARTICLE 2
PURPOSE AND EFFECT OF THE PLAN

2.1 Purpuse
The purpnse of the Plan iy

(al lo implement o recopitalizotion of SkyvLink Aviation, which will sigmificantly
reduce s indebiediness;

(b o pravide for a settlement af, and consideration for, all Allowed Affected Claims;
(il 1o effect u release and discharge of all Affected Claims and Released Claims:

(il o provide SkyLink Aviation with essential committed financing (w0 address its
current und Tuture Liguidity needs; and

{e) o ensure the comtinued viahility and angoing aperations of Sky Link Aviation,

in the expectauon thal the Persons who have an economic interest in the Applicant, when
considered us a whole, will derive n greater benehit from the implementalion of the Plun than
would result Irom a bankruptey of the Applicant

2.2 Persons Alfecied

The Plan provides for o full and final release and discharge of the Affected Claims and Released
Claims, a setlement of, and  considerution  lor. all Allowed  AdTected Claims omd a
recapitalizatton of the Applicanl, The Plan will become efTective at the Lilective Time in
accordance with its terms and in the sequence set Torth i section 5.4 and shall be binding on and
enure 10 the benefit of the Applicant, the Affected Creditors, the Released Parties and all other
Persans named or referred 1oan, or subject o, the Man

2.3 Persons Mot Affected

The Plan does oot affect the Unallected Creditors, subjeet 1o the express provisions hereol
providing for the treatment of Insured Clmms. Nothing in the Plan shall affect the Applicant’s
rights and defences, both legal and equitable, with respect 10 any Unatlected Claims ineluding all
rights with respeet o legal and equitable defences or entitlements 1o set-offs or recoupments
aganst such Unaffected Claims.

24 Equity Claimants

On the Mlun Implementation Date, the Plan will be binding an Skylink Aviation and all Equity
Clutmants. Fauity Clasmants shall not receive a distnibution under the Plan or otherwise recover
anything in respeet of their Eguity Claims or Bguity Inicrests. On the Plan Implementabon Date,
in accordance with the steps and seguences sel vut n section 34, all BEguity Interests shall be
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cancelled and extimpuished and all Eyuity Claims shall be Jully, Lnally, rrevocably and forever
compromised, released, discharged, cancelled and haved

ARTICLE R
CLASSIFICATION AND TREATMENT OF CREDITORS AND RELATED MATTERS

LN | Claims Procedure

The procedure for defermining the valhdity and quantun of the Affected Claims for voting and
distribution purposes under the Plan shall be governed by the Claims Procedure Order. the
Meetmgs Urder, the CCAA, the Plan and ooy Turther Urder ol the Court

32 Classification of Creditors
In aceordance with the Meetings Order, the onlv classes of creditors for the purpases of
considering and voting on the Plan will be the Sccurcd Notcholders Class amd the Affected

Unsecured Creditors Class. For greater ceainty, kguiny Claimanis shall not be entitled to vote
v Lhe Plan or 1o reecive any distnbutions hereunder,

33 Creditury” Meglings

Iie Meetimgs shall be held in accordance with the Mestings Order and any Tuther Order of the
Courl. The only Persons cntitled to atlend the Mectings arc these specified in the Meetings
{hrder,

14 Treatment of AfTected Claimy

An Affected Claim shall receive distnbutions as set forth below only to the extent thal such
Clanm is an Allowed AlTected Claim and has nol been pad, released. or otherwise sahisfied prior
to the Plan Implementation | ate

(1 Securcd Noteholders Class

In accordance with the steps and sequence sel [onth in section 5.4, each Secured Notcholder will,

in Tull and Dhpal satisfaction ol the Secured Notcholders Allowed Scoured Claim, receive its
Secured Notehnlder's Pro-Ram Share ol

() 25% of the New Common Shares issued and outstanding on the Plan
Iriplementation Date; and

(b} the New Sccond Lien Notes

Ihe Claims compnsing the Secured Noteholders Allowed Claim and the Secured Nowe
Obligations shall be fully, hnally, irrevocably and [orever compromaised, released, discharged,
vancelled mnd barred on the Plan lmplementation Date
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{2) Affected Unseeured Creditors Class

In sccordance with the steps and sequence sel (orth in section 54, and i 61 and Bl
satistuction of’ all Altected Uinsecured Claims, each Affected insecured Creditor with an
Allewed Affected Unsecured Claimm will receive its Unsecured Promissory Note Ealitlement,
Al Affeeted Unsevured Claims shall be fully, fnally, inevocably and lorever compromised,
released, discharged. cancelled and barred on the Plan Implementation Dote.

{3 Fguity Claimants

In wccordance with the steps and sequences sel lorth in section 34, all Equity Clams shall be
fully, Hually, irrevoeshly and forever compronised, released. discharped cancelled and barred an
the Plan Implementation Date. Eguity Claimants will not receive any  consuderntion or
tistributioms under the Man and shall pot be epntled 10 vote on the Plan ar the Meetings in
respect of their Lguity Claims

3.5 Unaffected Clnims

{a) Upalieetad Creditors will ot secgive any consideranion or dismbutiaons under the
Plan i respect of their UnafTecled Claims (except 1o the extent their UnalTected
Clagms are paid 1 Tull on the Plan Implementation Date in accordance with the
express teyms al sectinon 5.4), and they shall not be entitled to vote on the Plan at
the Mectings in respect ol their Unaffectied Claims

{h) Nuotwithstanding shything to the vontrary hercin, Insured Claims shall not be
compromised, released, discharged, cancelled and barred by this Plan, provided
that Trom and afler the Plan lmplementation Date, any Person having an nsweed
Claim shall be irrevocably limited 1o recovery in respect of such Insured Claim
solely from the proceeds of the applicable Insurance Policies. and Persons with
any Lnsured Clams shall have no nght 1o, and shall not, direetly or indireetly,
muke any claim or seek any recoverics from any Person, including SkyLink
Aviation, any Skylink Subsiciary or any Released Pany, other than enloremg
such Persom's rights 1o be paid by the applicable insurer(s) from the proceeds of
the applicable [nsurance Pobietes  Thes section 3.5(b) may be relied upon and
raised or pled by Skylank Aviation, any Skylink Subsidiary or any Released
Party in defence or estoppel of o 1o empomn any cluim. achion or proceeding
brought in contravention of this section. Nothing in this Plan shall prejudice,
compromise, release or otherwise alledt any right or delence of any msurer in
respect of un lnsurance Policy or any insured in respect of an Insured (Claim

J.6 Disputed Distribution Claims

Any Alfected |Insecured Creditor with 2 Deiputed Disinbution Claim shall not be entitled to
receive any distribution hereunder with respeet 10 such Disputed Distnhution Claim unless and
until such Clanm becomes an Allowed Aflected Unseeured Claim. A Disputed Distribution
Claim shall be tesolved in the manner sel oul in the Clams Procedore Order I istributions
purstpnl to seclion 34 shall be pmd 10 respect of any Thsputed Distribution Claim that is finally



determined to be an Allowed Affected Unsecured Claim in accordance with the Claims
Procedurs Order,

37 Whirector/Oficer Claims

{a) All Released Director/Officer Claims shall be fully, finally, wrrevocably and
forever compromised. released, discharged, cancelled and  burred  without
consideration on the Plan Implementation Date. Any Dhrector/Officer Claim that
i5 not o Released Dircetor/Officer Claim will nol be compromised, released,
discharged, cancelled and barred.  For preater certainty, any (laim ol a Director
or Officer for  indemmification from the Applicant in respect ol any
Director/Officer Claim that is not otherwise covered by the Directors” Charpe
shall be treated for all purposes under this Plan as an Alfected Unsecurad Claim,

{b) Motwithstanding anything 1o the contrary herein, the Director/Officer Wages
Claims shall not be compronised, released, discharged, cancelled or barred hy
this Plan, provided that from and after the Plan Implementation Date, any Person
having Director/Officer Wages Clanm shall be srrevocably himited 1o recovery
respect ol such Director/Officer Wages Claim solely [rom the proceeds of the
wpphicable Insurance Policies, and Persons with any  DirectordOflicer Wapes
Claims shall have no right 1o, and shall not, directly or indirectly, make any claim
or seck any recoveries from any Person, including SkvLink Awvialion, any
Skylink Subsidiary, any Released Director/Officer or any other Released Pany,
other than enforcing such Person’s rights W be paid by the applicable insurer(s)
fronm the proceeds of the applicable Insurance Policies,  This section 3.7(h) may
be relied upen and raised or pled by Skylink Aviation, any SkyLink Subsidiary,
any Released Dircctor/Oicer or any other Released Party in defence or estoppel
of or to enjoin any claim, action or proceeding brought in contravention of this
scetion,  Nothmg in this Plan shall prejudice, compromise, release or otherwise
alTeet any righl or defence of any insurer in respect of an Insurance Policy or any
insured i respeet ol Director/Oflicer Clams or Director/OMicer Wages Claims.

3.8  Extinguishment of Claims

On the Plan Implementation Date in accordance with its terms and in the sequence set forth in
section 5.4 and in accordance with the provisions of the Sanction Order, the treatment of
Altected Clams (including Allowed Claims and Disputed Distribution Clurms) and all Released
Claims, in each case as set forth herein, shall be Mnal and binding on the Applicant, all Affected
Creditors (and their respective heirs, executors, administralors, legal personal representatives,
successars and assigns) and any Persen holding a Released Claim, and all Affected Claims and
all Released Claims shall be fully. finally, irrevocably and forever released, discharged,
caneelled and harred, and the Released Partics shall thereupon have no Duther ablipation
whatsoever in respect of the Atfected Claims and the Released Claims. as applicable; provided
that nothing herein releases the Applicard or any other Person oo therr obligations 1o make
distributions in the manner and Lo the extent provided for in the Plan and provided further that
such discharge and release ol the Applicant shall be withoul prejudice w Lhe dght ol a Creditor
in respect of a Disputed Distribution Claim w prove such Misputed Disinbution Claim in
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gecordance witk the Clasms Procedure Order so that such Disputed Distnibution Claim s
hecome an Allowed Unsecured Claim entitled 1o receive consideration under secuon 3.4 hereol

iy Guarantees and Similar Covenants

Mo Person who has a Claim under uny guarantce, surety, indemnily or similar covenant in
respect of any Claim which is compramised and released under this Plun or whe has any night 1o
clowm over in respect of or o be subrogated 1o the rights of any Person in respect of & Claim
which is compromised under this Plan shall be eninled 1o any greatar rights as against the
Applicant than the Person whose Claim is compromised under the Mlan.

310 Set-Off
Fhe law of set-olT applics w all Clanns.

ARTICLE 4
PROVISIONS REGARDING DISTRIBUTIONS AND PAYMENTS

4.1 Distributions to Secured Notcholders

{a} This seenon 4.1 seis torth the distribution mechames with respect to the New
t"ommon Shares and the New Second L.ien Notes thal nre 1o bu distnbuted to the
Secured Notcholders in aecordance with section 14(1)

{hi Upon receipt ol wnd oy accordanve with wrinen instructions from the Monitar, the
secured Note Indenture Trustee shall instruct CDS to and CDS shall: (i) establish
an  escrow  position  representing the  respective  positions ol the  Secured
Noteholders as of the Plan Implementation Date for the purpose of making
distributions W0 the Secured Nolehukders on and atter the Plan hinplementation
Date; and (1) block any further trading in the Secured Notes, effectuve as ol the
close ol business on the Business Day womediately  prior 1o the Plan
Implementation Date, ull in accordance with the customary procedures of CDS

fe) {1} The delivery ol New Second [ien Notes to the Secured Noteholders wall be
minde through the facilitics of CDS to CDS Partivipaoms, who, in turn, shall make
delivery of interests insuch New Second |Lien Notes 1o the beneficiul holders of
such Seeured Notes pursuant lo standing instructions and customary prachices.
provided that, if' the New Sceond Lien Noles are not CS eligible, delivery of any
such New Second Lien Notes will be made 1o the Secured Note Indenture Trusice
wha, in turm, will make delivery ol the apphcable New Sevond [ien Notes 1o each
vl the Secured MNicholders through  the direet registration  system ol
Computershare {or such other transier agent as Skyleok Avimtion may appamt);
and (i1) the delivery of New Common Shares 1o the Secured Notcholders will be
made as follows:

{A) immediutely lullowing the close of business on the Pusiness Day
prion o the Plan Implementavnon Date, CDS shall pruovide the
Monitor with a list showing the names and addresses of all Persons
who are CT¥S participant. holders of the Secured Noeles ("CDS
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Participants™) and the principal amount of Secured MNotes held by
cach CDS Participant as at the close of business on the Business
[ay pricr wo the Plan Implementation Date:

(B the Monitor shall forthwith provide all such infurmation 1o the
Appiicant; and

(Cy  on the Plan lmplementation Date, the Applicant shall. in
accordance with the mlvrmation provided by the Monilor pursuant
1 sectiom 4 1(c)(1i)(13), register or deliver, as appheable, 10 the
CDS Participants, the applicable amoeunit of New Common Shares,

provided that, subjeet to the consent ol the Momitor and the Majority  Initial
Consenting  Noteholders, the Apphicant shall be entitled W make such
mudifications W the sdministrative process for distributing New Commuon Shares
and New Second Lien Notes as it deems necessary m order 10 achieve the proper
distribution and allocation of New Common Shares and New Second Lien Notes
as set forth hergin,

I'he Applicant and the Momitor shall have satisfied their responsihilities in respect
of the distribution of New Common Shares and New Second Lien Noles o the
Secured Noteholders in accordance with section 3,401} once such New Common
Shares and New Sccond Lien Notes have been delivered to CDS, the CDS
Paricipants ur the Secured Mote Todenture Trustee, as applicable, The SkyLink
Companies and the Monitor wall have no liability or obligation in respect of
deliveries from CDS, ar its noiminee, to CDS Panicipanms or from CDS
Participants to beneficial helders of the Secured MNotes or from the Secured Note
Indenture Trustes o benehicial holders of the Sceurcd Notes,

4.2 Distribution Mechanies with Respect 0 the Unsecured Promissory
Note

The Unsecured Promissory Note shall be 1ssued by SkyLink Aviation and shall be
held by the Applicant on behall of all Aflected Unsceured Creditors with an
Allowed Affected Unsecured Clmim and, subjeet to the lerms and conditions
thereol. each such Allected Unsecured Creditor shall become entitled 1o ils
Unsecured Promissory Note Entitlement on the Plan Implementation Date withou
any further steps or aclions by the Apphicant, such Affected Unsecured Creditor
orany other Person

From and after the Plan lmplementation Date, and imtil all Lnsecured Promissaory
Note Proceeds have been distributed in accordance with this Plan, the Applicant
shall maintain 4 register of the Lnsecured Promissory Note Entitlement of each
applicable Affected Llnsecured Creditor as well as the address and notice
infonnation sel forth on such Alfected Unsceured Creditor’s Notice af Clamm or
Prool of Claim or, with respect to any Aflfected Unsecured Creditor that is a
Sccured Noteholder, the delivery details of the Sceured Note Indenture Trustee
Any applicable Affected Unsecured Creditor whose address or aotice information
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chunges shall be solely responsibie lor notifying the Applicant of such change.
Ihe Apphicam shall alsa rtecord an the register the aggregate amount of any
Dhsputed [Hstribution Claims.

On the Unsecured PPromassory Note Matunty Date, the Apphcant shall caleulate
the amnunt 1o be paid to each Affected llnsecured Creditor wiath an Allowed
Unsecured Claim or the Secured Note Indenture Trustee.  The Applicam shall
also caleulate the pamount of the Linsecured Promissory Note Proceeds that are no
lo be distribuled as a resull of Disputed Distnbution Claims that romain
outstincling, i any.  The Applicant shall then distmbute 10 each Allected
[agecured Creditor with an Allowed Adfected Unsecured Claim the upplicable
dimount:

(1) i the ¢ase of disnibunons o Secured Noreholders, i the manner
deseribed i scehion 4.1; and

(i) in the vase of distnbutions o all other Affected Unsecured Creditors, by
way af cheque sent by prepa:d ordinary mail.

With respect to any portion of the Unsecured Promissory Note Proceeds that are
reserved i respeet ol Dhgpuled Distnbution Clams, the Apphcant shall Torhwilh
segrepale such amounts to estahlish the Disputed Mharibution Claims Heserve,

43 Other Distributions

The distributions lo be made lo: the DIP Backstop Parties pursuant to section
5310, the New |lenders pursuant to section 5 3(2) and the Ininal Consenting
Notcholders pursuant o section 5.3 3) shall be made in accordance with this
seclion 4 3.

Ar least en (10) Busipess Days prior 1o the Plan hoplememation Date, the
Applicant shall  provide the Muonitor with copies of the DIP Backstep
Commitment Letter, the DIP Parbaipation Documents (as delined o the Initial
Cieder), of uny, and the Support Agreement. Based on the foregoing, the Monitar
shall torthwith (A} contact each DIP Backstop Party. New Leader and Intlial
Consenting MNoteholder o ascertmn s registraton and delivery dewmls for
purposes ol registering or delivering distributivns lo such Person, and (b)
calculate the following:

(i with respect (o each DIP Backstop Party, such DIP Backsiop Pary’s Pro-
Foata Share:

{if] with respect W each ol the New lLenders, such Now Lender's Pro-Rata
Share; and

(111} with respeel o cach of the Imbial Consenting Notcholders, such Inifial
Consenting Nuteholder's Pro-Rat Share,
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and the Moniter shall previde all such inlormation 1o the Applicam al lesasi rwo
(2} Business Days prior to the Plan Implementation Date.

() On the Plan Implementation Date, the Applicant shall, upon receipt ol and in
accordance with a written directiom of the Moniton prepared hased on the
information received by the Monitor pursuant to section 4.3(b), register or deliver,
as applicable, 1o the DIP Hackstop Parties, the New Lenders and the Ininal
Consenting Noteholders, the applicable amount of New Common Shares as so
directed by the Maomtor.

4.4 Cancellation of Certificates und Nofes

Following completion of the steps i the sequence sel forth in section 5.4, all debentures, notes
(meluding the Secured Notes wnd the Secured Note Obhigations), certificales, agreemenls,
invoices and other instruments evidencing Affected Claims or Egmity Interests will not entitle
any holder thereof to any compensation or participation other than as expressly provided for in
the Plan and will be cancelled and will be null and void, Nolwithstanding the foregoing, the
Secured Note Indenture shall remain in effect for the purpose of and to the extenl necessary Lo
(1) allow the Secured Note Indenture Trustee W make distnbutions to the Sceured Notcholders vn
the Initial Mistribution Date and each subsequent Distribution Date thereafier; and (ii) maintain
all of the protections the Secured Note Indenture Trustee enjoys us spainst the Sceured
Noleholders, meluding 1ts hen righls with respect to any distnbutions under this Plan, unul all
distributions wre mude o Sceured Noteholders hercunder, For greater certainty, any and all
obligations, including the Secwred Nowe Obligations, of the Applicant and the Skyl.ink
Companies {as guarantor, surety or otherwise) under and with respect to the Secured Notes and
the Secured Note Indemure shall not cantinue bevond the Plan Iimplementation Date,

4.5 Currency

Unless specifically provided for in the Plan or the Sanction Order, for the purposes of
distnbutions under the Man, a Clam shall be denomnaled m Canadian dollars and all pavments
and distribunions to the Affected Crednors on aceount of thenr Claims shall be made in Canadian
dollars. Any Claims denominated in a foreign currency shall be converted to Canadian dollars at
the Bank of Canada noon exchange rate in elfect al the Filing Date,

4.6 Iuterest

Interest shall not acerue ov be paid on Affected Claims on or after the Filing Date, and no holdes
of an Affected Claim shall be entitled to interest aceruing on or afier the Filing Dalte

4.7 Allocation of Dbstributions

Al distributions made pursuant 1o the Plan shall be allocated firs! towards the repayment af the
principal amount in respect of such Affected Creditor's Affected Claim and second. il any.
towardds the vepayment of all acerued hut unpaid inderest in respect of such Attected Creditor’s
Affected Claim.



SO
4.8 Treaiment of Undeliverable Distributions

I any Allected Creditor’s distribulion under this Article 4 is returned as undeliverable (an
“Undeliverahle Distribution™), no {urther diswibinions 1o such Alfected Creditor shall be made
unless and unlil the Applicant is notified by such Affected Creditor of such Affected Creditor's
current address, a1t which time all such distributions shall be made o such Aftected Creditor, All
claims for Undeliverable Distnbutions in respeetl of Allowed Claims must be made on or before
the date that s six months following the final Distribution Date, afler which date any cotitlement
with respect to such Undeliverable Disuribution shall be forever discharged and forever barred.
withoul any compensation theretor, notwithstanding any federal, state or provincial laws 1o the
contrary, al which fime any such Undeliverable Mistributions in refation to the Allowed Claim
shall be returned o SkyLink Aviation, Nothung contained in the Plan shall require the Applicant
o attempl o locate wny halder of sn Allowed Claim, Na interest is payable in respect of an
Lindeliverable Distribution. Any distuibution under this Plan on account of the Secured Motes
shall be desmed made when delivered to CIXS, the UDS Padicipants ar the Sceured Note
Indenture  [rustec. as applicable, for subsequenl distribution to Secured Notcholders in
pecordance with this Article 4

4.9 Withhalding Rights

Sky Link Avianion, CDS, the Secured Note Indenture Trustee and/or the Monitor shall be entitled
1o deduct and withhold from any consideralion payable to any Person such amounts as SkvLink
Aviation, CDS, the Secured Note Indenture Trustee and/or the Moniter is required to deduct and
withhold with respect to such pavment under the Canadian Tax Act, ur olher Applicable Laws,
or entitled v withhold under section 116 of the Canadian Tax Act or corresponding provision of
provincial or territorial law. l'o the extent that amounts are so withheld or deducied, such
withheld or deducted anounts shall be treated for all purposes hereol as having been pand Lo the
Person in respect of which such withholding was made, provided that such amounts are aclually
remilled W the appropniale Taxing Authority,  SkyLmk Aviaupn, CDS, the Secured Note
[ndenture Truslee and/or the Monitor are hereby authorized 1o sell or otherwise dispose of such
portion ol the consideration as 15 necessary to provide sufficient funds 1o SkyLink Aviation,
CL5, the Secured Note Indenture Trustee and/or the Monitor. as the case may be, 1o enable il 1o
comply with such deduction or withholding requirement or entitlement, and SkyLink Aviation,
CDS, the Sceured Note Indenture Trustee and/or the Monitor, shall notify the Person thereol and
remit to such Person any unapplied balance of the net proceeds of such sale.

4.10  Fractional Interests

Mo fractional interests of New Common Shares or New Second Lien Notes (“Fractional
Interests™) will be wssued under this Plan Recipients of New Common Shares and New Second
Lien MNotes will have their entitlements adijusted downwards Lo the nearest whole number of New
Cammon Shares or New Second Lien Noles, as applicable, o climninate any sucls Fractional
Interests and no compensation will be given tor the Fractional Interest.

d.11 Calculations

Al amounts ol considerabon to be recerved hercunder will be caleulated 1o the nearest cent
($0.013. All calculations and determimation made by the Monitor and/er SkyLink Aviation and
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agreed (o by the Moenitor for the purposes of and in accordance with the Plan, includig, withom
linitanon, the allecation of consideration, shall be conclusive, tinal and binding upon the
Alfected Creditors und the Applicant

ARTICLE S
RECAFPITALIZATION

5.1 Corporate Actions

The adopuon, execouon, delivery,  implementabion and  consummation  of  all  muters
contemplaied under the Flan involving corporate action of the Apphcant will occur and be
cflective as of the Plan Tmplementation Date, and wall be avthorreed and approved under the Plan
and by the Court, where appropriate, as part of the Sancuon Order, in ull respects and tor all
purposes withoul any requirement of further action by sharcholders, directors or ol heers of the
Applicant. All necessury approvals 1o 1ake acuons shall be deemed 1o have heen obtamed from
the directors o the sharchalders ol the Applicant. as applicable, including the deemed passing by
any ¢lass of shaveholders of any resolubion or special resolution and no sharcholders™ agreement
or wpreenient between a sharcholder and another Person himiting in any wdy the night 1o vale
shares held by such shareholder or shareholders with respeer to any of the steps comtemplated by
the Mlan shall be deemed to be effective and shall have no force and elleet.

5.2 lssuance of New Common Shares, New Second Lien Notes and the
Unsecured Promissury Note

{1 MNew Comimon Shares

Cmthe Plan Implementution Date. Skylank Aviabon shall issue the Agreed Number o] Mew
Common Shares, and such New Common Shares shall be allocated and distributed in the manner
sel orth in this Plan,

() Issuance of New Second Lien Notes

On the Plan Iinplementation Date, SkyvLink Aviation shall issue the New Sceand Lien Nuoles
pursuant 1 the New Second Lien Indenture, und such New Second |ien Notes shall be allocated
and distnbuted in the manner set Forth in this Plan

(3) Unsecurvd Promissery Mole

(i the Plan lmplememation Date, Skylank Aviaton shall ssuc the Vinsecured Promussory Note
and the Unsecured Promissory Nete Emtitlement shall be allocated i the manner set forth in this
Plan

5.3 DIP Backstop and New First Credit Fueility

(1) NP Backstop

On the Plan Implememation Date. in accordance with the steps and scquence set oul in Section
5.4, ecach DIP Bockstop Pary shall receive its DIP Backstop Party’s Pro Raw Share of 0% of
the New Common Shares issued and vutstanding on the Man hmplementation Date
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(2) New First Lien Credit Facility

[ the Plan Implementation Date, in accordance with the steps and sequence set out i Section
5.4, the DIP Facility shall be converted into the New First Lien Loan in accordance with the DI
Agreement and ¢ach New Lender shall receive its New Lender's Pro-Ratn Share of 60% of the
New Common Shares issued and outstanding en the lan Implementustion Dhte.

(5 Structuring Equity

{Um the Man Implementation Date, n accordance with the steps and sequenee sel out i Section
5.4, each Initiul Consenting Noteholder shall receive 118 Inimal Consenting Nateholder's Pro: Rata
Share of 5% of the New Commun Shares issued and vutstanding on the Plan Implementation
Dute i reapect ol the Mrncturnmg Fquity.

54 Plan lmplementation Date Transactions

The tollewing steps and compromises and releases to be effected in the implementation ol the
Plan shatl occur, and be deemed 10 have occurred in the fellowing onder i live minute
increments (unless otherwise noted), withoul any further act or formality on the Plan
Implementanon Date begimmng at the Eflectve Time

(&) all Oiptions shall be vancelled and eommated without any linbility, payment ar
other compensation in respect thereof:

(b} the Compauny Stock Option Plans shall be terminated,;

{cl the Apphcant shall borrow such amounts [rom the 1DIP Facility as wre necessary 10
repay in full all amounts owing in respect of the First Lien Credit Facility, and the
Applicant shall thereupon pay all such amounts t the First Lien Agent in full und
tinal sanstacnion of the First Lien Credin Faciliny;

(d) the First Lien Credit Agreement und the First Lien Credit Facility shall be deemed
o be terminated and the Applicant and the Skylink Companies shall be fully.
timally, wrevocably and forever released from any and all clams, labilites or
obligatons of any kind to the First Taen Agent or the First Lien Lenders in respect
ol the Fust Lien Credit Agreement and the First Lien Credit Facilivy,

(c) Skylink  Avialion shall issue 1o each Secured Notebolder ns  Secured
Noteholder™s Pro-Rata Share of the New Common Shares and New Second Lien
Secured Notgs to be issued 10 0w accordanee with section 33(1) in Tull
comsideratiom for the irmevocahle, final and full compromase and satisfaction of the
Secured Noteholders Allowed Secared Clanm;

() simultancously with step 5.4¢e), the DIP Facility shall be deemed 1o be converted
into the New First Lien Loans in accordance with the DIP Agreement and
SkyLink Aviation shall 1ssue 10 cach New Lender s New lLender's Pro Rata
Share of the New Common Shares 10 be issued 1ot in accordance with section
5.3(2);
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simultuncausly with step Sd(e), SkyLink Avigtion shall jssue o cach DIP
Buackstup Party its DIP Hackstop Party's Pro-Rata Share of New Cammon Shares
1o be 1ssued o it in accordance with section 5,301}

simultuncously with step S4(e), cach Allected Unsecured Creditar with an
Allowed Affected Ulnsecured Claim shall become entitted to ils nsecured
Promissory  Nole Intitlerment in acvordanee with section 242) (us such
nsecured Promissory Note kutitlement may be adjusted hased on the final
determingtion ol Disputed Dhstribution Cluims in the manner sel forth herein) in
full consideration for the wrevacable, inal ond full compromise and satisfaction
af such AfTected nsecured Creditor's Affected Unsecured Clam.

gimultancously with step S 4(¢) Skylink Aviation shall issuc to ench of the Initial
Consenting Notcholders its Imitinl Consenting Nolehalder's Pro-Rata Share af the
New Common Shares o be issued 1o it on account ol the Structuring Lguity in
aveordunce with sevtion 5 3(3);

the Articles shall be amended, pursuam w the Arucles of Reorgnnizabon, 1o,
among other things, (i) consolidate the 1ssued and oulstanding Class A Sharcs
(ncluding, for the avoidance of doubt, Class A Shaves that ure Existing Shares
and New Commoen Shares issued pursuant o the preceding puragraphs ol this
Sechon S4) on the bosis of the Consolidation Ratio; () eliminate the Class B
Shares; and (i) provide for such additional changes (o the rights and conditiens
attached w the Class & Shares as may be agree] 1o by the Applicant, the Manitor
and the Majorty Imbal Consenting Natehaolders:

pursuant to the Articles of Reorganization, any fractional Class A Shares held by
any holder of Clags A Shares immedintely lollowing the consolidation ol the
Class A Shares referred 10 in section 5.4(j} shall be concelled withoui any
lallity, pavment or sther compensation in respect thereol;

all Fguity Interests (lor greater cevtmnty, not includiog any Class A Shares that
remain issued ond  oulstanding  immediolely Tollowing  the cancellation ol
fractional mterests in section 3 4(k)) and the Shurcholder Agrvement shall be
cancelled witheut any linbility, paymend or other compensatian m respect thereol,

a number of New Clommon Shares representing up to 1% of the number of New
Common Shares issued and outstanding immediately ollowing step 5.4(k) shall
be reserved for 1ssumnce by the Apphcant alter the Plan Inplementanon Date to
direciprs. ollicers and emplovees ol the Applicant pursuant o cguity-basced
compensalion wrrangenients 1o be determined an the diseretion of the new bagrd of
directirs of SkylLink Aviation appointed pursuant to the Sanction Order {the
“Tneentive Plan™), provided thul, for greater coertannty, e New Commoen Shares
reserved an respect o such Incemtive Plun wall, i granted, dilule the New
Commaon Shares o be issued 1o the Sevured Noteholders, the New Lenders, the
I Backsiop Pamies and the Initial Consenting Noteholders on the Plan
Implementation Date in aceordunve witly this Mlan,
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{n) SkyLink Aviativn shall pay in cash all fees wnd expenses incurred by the Sceured
tote Indenture |rustee, including its reasonable legal fees, in connection with the
performance of iy dulies under the Sceured Nute Indemture or this Plan;

{ol all of the Secured Notes and the Sceured Nole Indenture and all Secured Note
Ohligations shall be deemed 1o be {fully, finally, irrevocably and torever
compraomised. released, dischurged cancelled und barred.

{(pY Skylink Aviation shall make all distribunons 1o KERP participants 10 accordance
with the lerms of the KERP:

{g) SkvLink Aviaton shall pay 1o each of the Notcholder Advisors such Nolcholder
Advisor's pro rata share of the Expense Reimbursement,

{r) cuch of the Charges shall be terminated, discharged and relensed,
(&) the releases =1 (prth in Article 7 shall becomie effective; und
(m the stated capital account in respect of the issued wnd culstanding shares in the

cupital ol Skylank Canadian Subsidiary shall be reduced w $1.00 with no
payment thereon.

Ihe stepx desenbed o sub-seetions (j). (k) and (t) of this sectivn 54 will be maplemented
pursuant 0 section 6(2) of the CCAA as il such steps were implemented pursuant (o a plan of
reorganization under section 186 of the DBCA

5.5 Issuances Free and Clear

Any issuance of any securities or other constderabion purstant tw the Plan will be free and clear
ol any Encumbrances

5.6 Stuted Capital

(he aggregate stated capatal for purpases of the OBCA for the New Conuoon Shares issued
pursuant to Lthis Plan will be as determined by the new board of directors nf SkyLink Aviation
appointed persuant 1o the Sunction Order

5.7 Post-Plan lmplementation Date Amalgamation

On the Busuiness Day following the Plan Implementation Date or a later date to be agreed
between the Apphicant and the Mmority Intial Consentmg Naweholders. the Articles of
Amalgnmation will be filed such that SkvLink Aviavon will be amalgamated with Skyl.ink
Canadian Subsidiary pursuant to the OBCA,
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ARTICLYE 6

PROCEDURE FOR DISTRIRUTIONS REGARDING DISPUTED DISTRIBUTION

CLAIMS

6.1 Nu Distribution Pending Allowance

An Affected |nseenred Creditor halding a [isputed Distribution Claim wiil not be entitled o
receive o distribution under the Plan in respect of such Disputed Distnbution Clann or any
partion thereol unkess and unrl, and then only w the extent that, such Mesputed Distnbution
Claim becomes an Allowed Linsecured Claim.

[n}

(b

{¢l

6.2 Distributions After Disputed Distribution Claims Resolved

Distrbutions from Unsecured Promssory Note Proceedd in relalion o a Dispinted
[hstibution Clmm of an Affected Ulnsecured Creditor 1in existence at the
Unsecured Promissory Nole Maturity Date will be held by the Applicant, o a
segregated account constinulinmg the Disputed Nistnbution Claims Reserve, for the
benelit ol the Allected Unsecured Creditors with Allowed AlTected Ulnsecured
Creditor Clanms until the final determuiniation of the Disputed Distnbunion Claim
in aecordance with the Claims Procedure Order and thas PMlan

To the extent that any Disputed Distributon Claim beeomes an Allowed Adlected
insecured Claim in accordance with this Plan, the Apphicant shall distnbute (on
the next Distnbution Dale) to the holder of such Allowed AlTected Unsecured
Clasm, an amount from the Disputed [Hstribution Claims Reserve equal o the
Unsecured Promissory Note Entillement that such Affected Unsecured Creditor
wulld have been entnled 1o receive in respent of its Allowed Affected Linsecured
("latm on the Unsecured Promissory Nole Distnbution Date had such Disputed
Dystrnbuien Clan been un Allowed Afleeted Unsecured Clannm on such date.

On the dare that afl Dispued Distobution Claims have been finally resolved in
peeordance with the Claims Procedure Ohrder and any required distnbutions
contemplated e paragreph 6 2(b) hove been made, iF (1) the agprcgate value of
Unsecured Promissory Note Proceeds remaining in the Disputed Distribution
Clatms Reserve is less than $10,000, the Apphcant shall release 1w Skyvlimk
Aviation any proceeds held in the Disputed Distriinion Claims Reserve and such
proceeds shall be returned to Skylnk Aviation; or (1) the aggregate value of
Unsecured Promussory Note Procecds remaming i the [hsputed Distribution
Claims Reserve s grealer than or equal o $10,000. the Applicant shall distribute
such proceeds o the Aflected Unsecured Credoors wah Allowed  Alfeered
| 'nsecured Claims such that ofter giving effect w such distnbutions each such
Aftected Unsecured Creditor has recerved ils appheable Unsceored Creditors
Pro-Rata Share of such proceeds.
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ARTICLE?
RELEASES

7.1 Plan Heleases

On the Plan Implementation Date, in accordance with the scyuence set larth
seetion 54,010 the Applicant, the Apphcamt’s employees, auditors, financial
advisors. legal counsel and agents, the Releused Sharcholders. the Released
Dircctors/Oticers, the SkyLink Subsidiaries and the directons and otficers of any
Skylink Subsidary, and each and every awditer, financisl advisor wnd legal
counsel of the loregoing Persons (1n cach case, in that capacity only) and (1) the
Memitor, the Monitar's counsel the Secured Niote Indenture Trusiee, the
Consenting Noteholders, the DIT' Lenders, the Compuny Advisors, the Notcholder
Advisors and each and every present and former shareholder, alfiliate, subsidiary,
director, officer, member tincluding members of any commiiice or governanee
council}, pariner, empiayee, audiior, financial advisor, legal counsel and agent of
any of the foregoing Persons (m cach case, in thul capacity vnlyv} (cuch of the
Persons named (1) ar (u) of thas seeuon 7 114}, i their capacity as such, being
hercin referred 1o individually 4s a “Released Party” ond all relermed 1o
collectively us “Released Parties™) shall be released and discharged from any and
all demands. claims, acions, causes of action, counterclaims, suits, debts, sums of
moenecy, sccounts, covenants, damages, judgments, orders, iocluding for injuncrive
rehief or specitic performaonee and compliance orders, expenses, execulions,
Lincumbrances and other recoverivs on accounl ol any labihity, obligation,
demand or canse of action of whatever nature, including claims {or contribution
or indemnily which any Creditor or other Person may be cntitled to assert
(mctuding any and all of the foregoing i respect of the payment and receipt of
proceeds and statulory or common law liabilities of Directors or (Mlicers, current
or fTormer directors or otficers ol the SkyLink Subsidianes, members or
employees of the Applicant and any alleged fiduciary or other duly (in any
capacily whatsoever)). whether known or unknown, matured or unmatured. direct,
imdirect or derivative, foreseen or unforeseen, existing or hereatter arising, based
in whole  or m part on any act, omission. ransaction, duly, responsibility,
indebredness, liability, obligation. dealing or other occurrence existing or taking
place an or prior o the laler of the Plan Implementation Date and the date on
which acticms are tuken o anplement the Plan, that ave m any way relating o,
ansing out of or m connection with the Secured Nuoles and related puaranlees, the
Sevured Nole Indenture, the Scourcd Note Obligations, the 1PSA, the Support
Agreement, any Support Agreement Joinder, the DIP Backstop Commitment
Letter, the DIP Agreement, the DIV Facilily, the First Lien Facility, the Eguity
Interests, the Company Stock Option Plans, the New First Lien Loans, the New
Common Shares, the New Second Lien Noles, the Unsecured Pronussory Nole,
any Claims, any Director/Officer Claims, the husiness and affairs of the Applicani
whenever or however conducted. the admmistration and/or management ol the
Applicant, the Recapitalizanion, the Plan, the CCAA Proceedimg or any matier or
transaction anvolving any of the SkylLink Companies taking place in connection
with the Recapimalizanon or the Plan (reterred 100 cotlecuvely as the *Released
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Claims™), and all Released Claims shall be tully. Gnally, nrevocably and lorever
waived, discharged, released, cancelled and barred as against the Released Parties,
all to the fullest exient permitied by Applicable Law, provided that nothing herein
will relense or discharge (w) the right 10 enloree the Applicant’s obligations under
the Plan, (x) any Relcased Party if the Released Parly is determined by a Final
Cirder of a court of competent jurisdiction 1o have committed fraud or wilful
misconduet, (y) the Applicant from or in respect of any Lnallected Claim or any
Claim thut 15 not permitted 1o be released pursuant to section 192) of the CCAA,
or (7)) any rector or Mlicer from any Director/Officer Claim that is not
permilled (o be releused pursuant o section 5, 1{2} of the COA A

{b) Motwithstanding anything to the contrary in section 7.1{ak Insured Clamms and
Dhirector/OMTicer Wages Claims shall not be compromised, released, discharged,
cancelled and barred by Uns Plan, provided that from and afier the Plan
Implementauon Date, any Person having an Insured Claim or a Director/Officer
Wages Claim shall be imevocably limited (o recovery in respeet ol such Insured
Claim or Director/Officer Wages Claim solely from the proceeds of the applicable
Insurance Policies, and Persons with any Inswed Clam or Director/Ollicer
Wages Claims shall have no right 1o, and shall not, diveetly ar indirectly, make
any claim or seek anv recoveries from SkvLink Aviation, any SkyLink
Subsidiary, any Released Director/OMicer or any other Released Ponty, other than
enforcing such Person's rights 1o be paid by the applicable insurer(s) from the
proceeds of the applicable Insurance Policies.

7.2 ITntentionally Deleted|
7.3 Lnjunctions

All Persons are permanently and forever harred, estopped, stayed and enjoined, on and
after the Effective Time. with respect o any and all Released Claims. from (i) commeneimg,
canducting or coantinuing in any manner, direetly or mdivectly, any acnion, suits, demands or
other proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbatral, adimistrative or other lorum) agains! the Released Parties; (1)
enfarcing, levying, atlaching, collecting or otherwise recovering or enforcing by any manner or
means, directly or indirectly, any judgment, award. deeree or vrder against the Released Parties
or thelr property; (i} commencing, conducting or continaing in any manner, directly or
indirectly, any action, suils or demands, including without limitation, by way ol contribution or
indemnity o1 other relief, in common law, or in equity, breach of trust or breach of Niduciary duty
or under the provisions of any statute or regulation, or other proceedings ol any nature or kind
whatsoever (including, withoul limitation, any proceeding in a judicial, arbitral, administrative or
ather forum) against any Person who makes such a claim or might reasonably be expected 1o
make such @ claim, in any manner or forum. against one or more of the Released Parties: (iv)
creating, perfecting. asserting or otherwise cnforcing, dircctly or indirectly, any lien or
encumbrance of anyv kind agamst the Released Parties or their property: or (v) taking any actions
to mnterfere with the implementation or consummation of this Plan; provided, however, that the
foregoing shall nol apply to the enloreament ol any obligations under the Plan. For greater
certainty, the provisions of this section 7.3 shall apply 1o Insured Claims and Director/Officer
Wages Claims in the same manner as Released Claims. exceptl W the extent that the rights of
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sich Persons 1o entorce such Insured lmms andéor Lhirector/Over Wages Claims agams! an
insurer in respect of an Insurance Policy are expressly preserved pursuont to sechon 3.5(b),
seetion 3 7(h) anddor section 7 1{b), and provided further that, notwithstanding the restrictons on
making a claim thai arc set forth in sections 3.5th), 3.7(h) and 7.1{b), any claimant tn respect nf
an Inzurcd Claim or a Director/OfTcer Wages Claim that was duly iled with the Monitor by the

taims Bar Date shall be permitted (o file a stslement of clum in respect thereaf o the extent
necessary solely tor the purpose ol preserving such clamant’s ahilitv 1o pursue such Insured
Claim or Director/Officer Wages Claim against an insurer in respect of un Insurance Poliey in
the manner authoriecd pursuant W seetion 3.5(b), section 3.7(b) andior section 7. 1{hi.

ARTICLE S
COURT SANCTION

8.1 Application for Sanction Order

I the Required Maypnities of the Affected Creditors in ench Voting Class approves the Plun, the
Applicant shall apply Jor the Sanction Order on or before the date set for the hearmg of the
Sanction Order or such later date as the Court may set. The Sanction Order shall not hecome
elleetive untl the Man lmplementation Date,

8.2 Sanclion Order
Me Samcvon Order shall, among other (hings:

tay  declare that (i) the Plin has been appraved by the Reguired Majorities of Alfected
Creditors in cach Voting Class in conformity wath the CCAAL (1] the uctivities of
the Applicant have been in reasonable compliance with the provisions of the
CCAA and the Chrders of the Court made in this CCAA Proceeding in all respeelts;
(i1} the Cown as sanstied thar the Appleant has nat done or purporied 1w do
anything thut s not suthorized by the CCAA; and (iv) the PMun and the
transactions contemplated therehy are fan and reasonable,

(h) declare that as of the Effective Tnne, the Plan and all associated  steps,
compromises. transactions, wrangements, releases and reorganizations ¢ffected
thereby are upproved, binding und effective as herein set ont upon and wnl
respect (o the Applicant, all Affected Creditors, the Directors and Officers, any
Person with o Director/ O ficer Claun, the Released Partics and all other Persons
named or referred to iny, or subject 1o, the Plan,

(¢} declars that the steps 1o be tlaken and the compromises and releases 1o be effective
on the Plan Implememation Date wre deemed o occur and be cifected m the
scyvential order contemplated by section 3.4 on the Plan Implementation Date,
beginning at the Effactive Time:

(d) declare thul the New Sharchalders” Agreement shall be etfective and binding on
all halders of the New Common Sharcs and any Person entitled o receive New
Common Shares pursuunt w the Plan smmediaiely upon ssuance ol the New
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3.
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Common Shares to such Person, with the same force and elfect as 1§ such Persons
were signatories to the New Sharesholders™ Agreement;

compromise, discharge and release the Applicant from any and all Alfected
Claims of any nature in accordance with the Plan, and declare that the alality of
any Person ta procead ngmnst the Applicant m respect of or relating to any
Affected Claims shall be forever discharged and restrained, and all proccedings
with respect o, in connection with or relating 1o such Alfected Claims be
permanently stayed, subject only to the right of Affected Creditors 1o receive
distributions pursuant 10 the Plan in respect of their Affected Claims;

subjeet to section 3.7(b) and section 7, 1(b), compromse, discharge and release
the Released Directors/Officers from any and all Released Director/Oflicer
Claims ol any nature in accordance with the Plan, and declare thar the atnlity of
any Person to proceed apgainst the Released Directors/Officers in respect of or
refating to any Released Dircetors/Ofticers Claims shall be forever discharged and
restrained, and all proceedings with respeci to. in connection wilh or relaling to
such Released Directon/Oflicer Claams be permanently staved;

declare that, subject to petformance by the Applicant of its obligations under 1he
Plan and except as provided in the Plan, all oblipations, agreements or leases to
which any of the Applicant or SkyLink Companies 1s a party on the Plan
Implementation Date shall be and remain in full lorce and effect, unamended, as
at the Plan Implementation Dale and ne party to any such obligation or agreement
shall on or following the Plan Implemenmaton Date, accelerate, terminale, refuse
e renew, rescind, reluse W perform or otherwise disclaim or resihate ity
obligations thereunder, or enforce or exercise (or purpart o enforce or exercise)
any right ar remedy under or in respecl of any such obligation or agreement, by
FCHBONT

(i of any evenl which occurred prior to, and not continuing after, the Plan
Implementation Date, or which is or continues to be suspended or waived
under the Plan, winch would have entitled any othet party thereto o
enforce those nghts or remedies,

(ii)  that the Applicant has sought or obtained relief or has taken steps as purl
of the Plan or under the COAA;

{iii) of any default or evem of defauh ariging as a resull ol the financial
condition or insolvency of the Applicant;

{iv) of the effect upon the Applicant of the completion of any of the
transactions contempiated under the Plan; o

(v) nl any compromises, settlements. restructunings, recapilalizations or
rearganizations elfected pursuuant w the Plan,
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and declare that no Persan shall discontinue, Bl 1o honour, alter, interfere with,
repudiple, wrminale or cease o perform any non-compehilion sgreement or
abligation, provided that such agreement shall ternunate or expire in accordance
with the lerms thereof or as otherwise agrecd by the Applicant and the apphcuble
Fersons;

bar, stop, stay and enjoin the commencing, tauking, applving lor or isswng or
conlinuing any und ull steps or proceedings, including  without  Limitalion,
administrative hearings and orders, declaratinns or assessments, commenced,
taken or proceeded with or that may be commenced. luken or proceeded with
aganst any Released Party in respect of all Claims and pony matter which s
releused pursuunt 1o Article 7 hercof:

bar, stop, stay and enjoin the commencing, lwkmy, applying lor or sswmg or
eontining any and all steps or proceedings, including withour  Limatation,
administrative hearings and orders. declarations or assessmenis. vorminenced,
taken ar proceeded with or that inay be commenced, 1aken or proceeded with in
respect of any Insurcd Claim or DirectorOfficer Wages Claim, excepl as agdinsl
the apphlicable msuren s} o the extent that rights 1w enforce such Insured Claims
and/or Director/OMicer Wages Claims against such insurer(s) in respect ol un
Insuranee Polivy are expressly preserved pursaant 1o section 3.3(h), section 3.7(b)
andior secliom 7.1(b}, and provided that, nptwithslanding the restrictions on
making @ ¢laim that are set forth in secuons 3.5(b). 3.7(b) and 7 |(b). any
clasmant in respect of an Insured Clmm or a DhrectorOfficer Wages Claim thart
was duly liled with the Monitor by the Claims Bar Date shall be permiutted 1o lile
a statement of clam in respect thereol o the extent necessary solely for the
purpase of presenvang such clumant’s abilily to pursue such Insured Claim or
DirectorOTicer Wages Claom aganst an insurer i respect of an Insurance Policy
m the manner authonezed pursuant lo section 3.5(b}. section 3.7(b) and/or section
ERILH

authorize the Monitor to pertorn ats tunctions and fulfil s obligations under the
Plan to fucilitate the implementation af the Plan;

declare that upon completion by the Monitor of its duties in respeet of the
Applicant pursuant o the CCAA and the Orders, the Monitor may file with the
Court a certificate stating that all of its duties in respect of the Applicant pursuant
o the CCAA und the Orders have been completed and thereupon, Duff & Phelps
Canada Restructuring Ine. shall be deemed 1o be discharped from its dulies as
Monitor of the Applicant and refeased of wll cloms relating 1o s activitivs 4s
Maonitor:

subject to payment of any amounts secured thereby. declure that cach of the
Charges shall be termmated, discharged and released,

declare that the Applicant and (ke Monitor nuy apply to the Court for mdvice and
direction i respee! ol any matters ansing from or under the Plan; and
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dectare the Persons ta be appointed to the board of directors of Skylank Aviation
an the Plan Implementation Date shall be the Persons on a vertificale W be Tled
with the Court by SkyLink Aviation prior o the Plan Implementation Date,
pravided that such certificate and the Persons listed thereon shall be subject to the
prior cunsenl ol the Majority Initial Consenting Nuolehulders,

ARTICLEY
CONDITIONS PRECEDENT AND IMPLEMENTATION

9.1 Conditions Precedent to Implementation of the Plan

The impiementation ol the Mlan shall be conditional upon satisfaction of the fallowing condilians
prive tu ar at the Fffective Time, ench of which is for the benefit of the Consenting Noteholders
and muy be waived by the Majority Initial Consenting Notcholders; provided, however, that the
conditions i sub-ppragiaphs (a), (ch (D), (e), (g), (h) (i), () (as applicable), (1), {(m) (as
applicuble), (n), (q), (r) and (r) shall also be far the benefit of the Applicant i, if not satisfied
on or prior 1o the Eifective Time, can only be waived by both the Applicant and Magarity Ininial
Cansenting Noteholders (provided thal such conditions shall nol be enforceable by the Applicant
or the Majonty Iniial Consenting Notchalders of any tatlure 1o satisfy such condions results
[rom an action, ervar, nmission by or within the control of the party seekimg enforcement).

Lal

ib)

(ch

{l)

(e)

all delimtive agreements in respect of the Recapitalization and the new (or
amended] aricles, by-laws and other constatmp documents, and all defimiuve
legnl dovumentahon in connection with all of the foregoing shall be in 4 form
agread o om wdvance by the Applicant and the Majority loimal Consenting,
Naleholders;

the steps required to complete the Recapitalization shall be in form and in
substunce satsfacrory 1o the Majority Inmal Consenting Notcholders and shall no
result in materinl adverse tax consequences for the Consenting Noteholders,
which Consenting Noteholders shall, in cach case, act rcasanably;

New Sevond Licn Notes Indenture governing the New Second lien Notes,
together with all guarantees and securty ugreements conlemplaled thereunder,
shall have been entered mto and Pecome etfeenve, subject only 10 the
implementation of the Plan, and all required fGlings related to the security as
contemplated in the security apregments shall bave been made:

the New First Lien Credit Agreement, logether with all guarantees, interereditor
agreements and securily ugreements contemplated thercunder, shall have become
effective.

the wenms of the New Comman Shares shall be satisfuctory 1o the Applicant and
the Mmonty Imnal Consenting Noteholders;

all ol the following shall be in lorm amd in substance reasonnbly satisfactory (o
the Mujority Imitial Consenting Notcholders: (1) all materials filed by the
Apphicant with the Court that relate 1o the Recapstalization, (i) the Tnitial Ordes,
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as such Order may be amended or restated. (iii) the Mectings Order, (iv) the
Claims Procedure Order: (v) the Sanction Order; and (vi) any other erder gramed
in connection with the Recapitalization by the Court,

any and all court-imposed charges on any assets, properly or undertaking ol the
Applicant shall have been dischareed as a1 the Effective Time on terms acceprable
to the Majority Initial Consenting Noteholders and the Applicant, acting
reasomably;

all Material filings under Applicable Laws shall have been made and any Material
regulatory ceonsenis or approvals that are required in connection with the
Recapitalization  shall have been oblained and, in the case of waiting o
suspensory periods, such waiting or suspensory periods shall have expired or been
lertmihated,

there shall not be in effect any preliminary or final decision, order or decree by a
Ciovernmental [ntity, no application shall have been made to any Governmental
Entity, and no action or investigation shall have been announced, threatened or
commenced by any Governmental Entity, in consequence of or in conncction with
the Recapitalization that restraing, impedes or prohibits (or i granted could
reasonahly be expected to restrain, impede or inhibit), the Recapitalization or any
part theread or requires or purports 1o require a variation of the Recapitalization.

the representations and warrantics of the Applicamt and the Consenting
Matcholders set forth in the Support Agreement shall be true and correct in all
material respeets i accordance with the werms of the Support Agreement.

there shall not exist vr have oceurred any Material Adverse Fifect,

all securities of the Applicant, when ssued and delivered, shall be duly
authorized, validly issued and fully paid and non-assessable and the issuance
thereof shall be exempt from all prospectus and registration requirements of
Applicable Laws,

all conditions set out in the Support Apreement shall have been satisfied or
waived by the applicable parties pursuan 1 the lerms of the Support Agrecment.

the Support Agreement shall not have been rzrminated;

the Applicant’s counsel shall have rendered customary opinions concemning the
issuance of the new securities Lo be issued under the Plun,

the Articles ol Reorgantzation shall have been liled on terms providing that they
will become effective in accordance with and af the imes of sechion 5.3()), 5.4(k),
5400

all fees and expenses owing o the Company Advisors and the Noteholder
Advisors shall have been paid as of the Plan Implementation Date, and SkyLink
Aviation and the Majority Initial Conseniing Noteholders shull be satistied that
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adequate provision has been made for any fees and expenses due or accruing due
o the Company Adwvisers and the Majonity Inibinl Consenting Notchualders from
and atier the Plan Implementation Date, and

irl the Sancoon Creder shiall have been made and shall have become a Final Order.
q.2 Monitor's Certificaie

Upon delivery of written notice from the Applicant and Majority Imbal Consenting Notcholders
of the subslaction o watver of the eonditions set out in section 9.1, the Manitor shall forthwith
deliver to Bennett Jones LL1LFP and the Applicant a certificate staling that the Plan Implementation
Date has oveurred und that the Plan js cticetive in accordance with 1ts terms and the 1erms of the
Sanction Order. As soon as prachicable following the Plan Implementation Datle, the Monitos
shall file such certilicute with the Court

ARTICLE 10
GENERAL

1IL1  Binding Fffect

The Plan will become effective on the Plan Implementation Date On the Plan Implementation
Date:

(a) the treatment of Affecled Clainmis and Beleased Claims under the Plan shall be
final and binding lor all purposes and shall be bindimg upon and enure to the
benetit of the Applicant, all Affected Creditars, any Person having a Released
Claim and all other Persons named or relerred Lo in, or subpeet to, the Plan and
Ihelr respective heirs, execulors, admimstrators and other legal representatives,
suceessors and assigns;

(by  all Affecied Claims shall be forever discharged and released. excepuing only the
obligations in the manner and to the extent provided For in the Plan;

(cl all Released Claims shall be forever discharged and released,

(d) cach Affected Creditor and each Person holding o Released Claun shall be
deemed to have consented and dgreed 1o all ol the provisiens of the Plan, 6atls
entirety; and

(¢) cach Aflfected Creditor and each Person holding o Released Claim shall be
deemed (o have executed and debivered to the Apphicant and to the Dhirectons and
CHflcers, as applicable, all consents, releases. assignments and waivers, statulory
or atherwise, required to implement and carey ot the Plap s its entirety.

1.2 Waiver ol Defaults

From and after the Plan Implementation Date. all Persons shall be deemed 1o have waived any
and all defaults of the Applicant then existing or previously commitied by the Apphcant, or
caused by the Applicast, by any of the provisions in the Plan ot steps contemplated in the Plan,



- ] -

or nem-compliance with any covenant, warranty, representation, term, provision, condition a)
nhligation, expressed or implied, in any contract, instrument, credit document, indenture, note,
lease. puarantee, agreement tor sale or other agreement, written or wrl, and any and all
amendments or supplements therete. existing between such Person and the Applicant and any
and all notices of defaull and demands lor payment or any slep or proceeding laken or
commenced in connectiun therewith under any such agreement shall be deemed to have been
resciided amnd of no funhier force or effect, provided that nothing shall be deemed 1o excuse the
Applicant from perfurming (18 obligations under the Plan or be a waiver of defaulis by the
Applicant under the Plan and the related documents

1.3 Deeming Provisions
In the Plan. the deeming provisions are nol rebuttable and are conclusive and jrrevocable.
14 Non-Consummation

Subjeet 1o the wrms of the Support Agreement, the Applicant reserves the night to revoke or
withdrow the PMan at any time prior 1o the Sanchion Date. If the Applicant reviokes or wathdraws
the Plan, or if the Sanction Order 15 not issued or if the Plan Implememation Dute does not oecur,
() the Plan shall be null and void in ull respects, {b) any seltlement or compromise embodicd 1n
the Plan, including the fiximg o hiniung o an ameunt ¢ertan any Claim, any document o
agreement executed pursuant 1o the Plan shall be deemed null and void, and (¢} nothing
contamed in the Plan, andl no acts taken in preparation lor consummation of the Plan, shall (i)
constitne er be deemed 1o constitute a walver or release of any Claims by or againg (he
Applicamt or any ather Person, (i) prejudice in any manner the nghts ol the Applivant or wiy
other Person i any further proceedings involving the Applicant; or (izl) constitute an admission
af any sor by the Appheant or any other Person

0.5  Muodification of the Plan

() The Applicant reserves the right, at any time and rom time 1o time, 0 amend,
restate, modify and/or supplement the Plan, but only with the censenl of the
Majority Initial Congenting Nowchulders, pravided that any such amendment,
restaternent, madilication ur supplement must be contuined in o writien document
which s filed with the Count and (1) iF made prior to or at the Mectings,
commmunicated W the AfTected Creditars; and (1) 11 made (ollowing the Meetings,
appraved by the Caut following notice 10 the Affected Creditors,

(k) Notwithstanding section 10.5(1), any amendment, restatement, mod(fication or
supplement may be made by the Applicant with the comsent of the Monitor and
the Majornty Initial Consenting Noteholders, without further Court Order or
upproval, provided thal il concerns a muller which, m the opimon of the
Applicant, acting reasonashly, is of an administrative nature required fo betler give
effect o the implementation of the Plan and the Sanction Order or 1o cure any
errors, omissions or ambigwities and 38 not materially adverse to the financial or
ceonume interests of the AlTected Creditors.
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(<) Any amended. restated, modified or supplementary plar or plans of compromise
filed with the Court and. 1l reguired by this section, approved by the Court. shall,
fior all purposes, be and be deemed 10 be o part of and incarporated 1o The Plan.

10.6  Majority Initial Consenting Noteholders

For the purpuses of this Plan, the Applicant shal| be entitled to rely on wntten confirmation from
Hennett Janes |LP that the Majority Initial Consenting Nutcholders have agreed 1o, walved,
consented to or approved u particular matter,  Bennett Jones L1P shall he entitled 10 rely on a
communication in any Form aceepiable to Bennelt Jones LLDP, in its sole discretion, from any
Initial Consenting Noteholder for the purpose of determimng whether such Initial Consenting
Noteholder has agreed 1o, waived, consented 1o or approved  a particular maltter, and the
principal amounl of Notes held by such Tntial Consenting Noteholder,

10,7  Paramountey
From und after the ktfective Time on Lhe Plan Implementation Date, any confhet between:
fa) the Plan or the Sancuon Order: and

(b) the covenanls, warranlics, mepresentations, lerms, condilions, provisions or
ubligationg, expressed or implied, of any contruct, mortgupe, sccurnly agreement,
mdenture, trust indenture, note, loan agreement, cummulment letter, agreement lor
sale, lense or other agreement, wrirten of ornl and any und all amendmems o
supplements therelo exastng between one or more of the Affected Creditors und
the Applicant as at the Plan Implementation Date and the notice of articles,
arlicles or bylaws of the Applicant st the Plan Implementation Date,

will be deemed 10 be poverned by the terms, conditons and provisions ol the Mlan and the
Sanction Order, which shall ke precedence and priority. provided thal any senlement
agreement execuled by the Apphcant and any 'erson assenting a Claim or o Director/Officer
Clam that was entered e from and affer the Filing Date shall be read and interpeeled in u
munner Ihat assumes that such seltlement agreement is intended W operate congruously with, and
not in canflict with, the Plan.

108 Severahility of Flan Provisions

It, prior 1o the Sanction Date, nny term or provision of the 'lan is held by the Court 1o be invabd,
void or unenforceable, the Court al the request of the Applicant and with the consent of the
Monitor and the Majority Imitinl Consenting Noteholders, shall have the power to either (a) sever
such lerm or provision foom the balance of the Plan and provide the Applicant with the spuon 1o
proceed with the implementation of the balunce of the Plan as of and with efText from the Plun
Implementation. Date, or (b alter and mterprel sugh term or provision to make il vahd or
enforceable 1o the maximum extent pracucable, consistent with the anginal purpose of the texm
of proniston held o be invalid, voud or unenforeeable, and such term or provision shall then be
applicable as alicred or merpreted  Nowwithstanding any such  halding, alieranon or
interpretation, und provided that the Applicant proceeds with the implementalion of the Plan_ the
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remainder of the terms and provisions of the Plan shall remain in full force and effect and shall in
no way be alfected, impaived or invalidated by such holding, alteration or interpretatton.

HLY  Responsibilities of the Monitor

l'he Monitor 1s acting in its capacily as Momtor in the CCAA Proceeding and the 'lan wilh
respect o the Applicant and will not be regponsible or liable for any ubligations of the Applicant.

110 Different Capacilies

Persons who wre affected by tlis Plan may be affected i maore than one capacity. Unless
expressly provided hertin lo the contrury, a Person will be entitled to participate hereunder in
each such capacity. Any action taken by a Persan in one capacity will not atfect such Person i
any other capacity, unless expressly agreed by the Applicant and the Person in writing or unless
its Ulaims averlap or are otherwise duplicative.

10,11 Notices
Any notice or other communication o be delivered hereunder must be in writing and reference
the Plan and may, subjecl as hereinaller provided, be made or given by personal delivery,
ordinary mail or by facsimile ur email addressed ta the respective partics as rallows
Il o the Applicant;
e SkyLank Avistion Inc.

1027 Yonge Street,
Toromte, ON, Canada

MAW 2K

Attention: David Miller, General Counsel
Fax: (416) Y24-9H1G

Email; dmilleralsky linkaviation.com

with a copy w;

Cioodmans LLP

Bay Adelaide Cenve

333 Hay Strect, Suite 3400
Toronto, Ontario MSH 257

Arntention: Rohert Chadwiclks 1ogan Wilhg
Fax: (416)979-1234
Email- rehadwicki@ goodmans.cadwillisiizoodmans.ca
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It v the Consenting Noteholders represented by Bennett Jones LLP-

/o Bennetl Janes LLI*

3400 Cne Farst Canadian Place
PO, Box 130

Foronta, Ontarnia M3X [1AS

Allentjon S, Richard Orey Sean Zweig
Fux: (46 Re3.- 1716
Emuil: orzyriglbennertjones com)’zweigsiunbennetyones.com

e an Alleeted Creditoy (other than a Consenting Nalcholder represented by Bennell
Jones T1.P). 1o the marhing address, facsimile address or emal address provided on such
Affected Creditor's Notige of Claim or Proof of Claum;

[ 1o the Monitor:

Dufl & Phelps Canada Restructurmg Inc.

333 Bay Sireet

14" Floor

Turonio, Ontario M31E2R2

Attention: Robert Kofman/David Sieradzk

Fux: {6471 497-D3M1 (6T ) 497-04710)

Email hobby kofmaniidulTandphelps.com
david.sicradzk i@dulland phelps com

with n TRV

s O Sl hivan Scotr Lisus LLP

Attention; Matthew Crotthieh
Fax: (416) 598-3711)
Email mgottlicbircommsel-tornnto.com

or o such other address as any party may trom time to ime nobfy the others in sccordance with
this section. Any such communiculion so given or made shall be deemed 10 have been given ot
made amd 1o have been received on the day of delivery if delivered, or on the day of faxing or
sendmg by other means of recorded electronic commumeanon, provided that sueh day in cither
evenl is a Business Day und the communication is so delivered, fuxed or sent before 5:00 p.m.
{ Taronto time) on such day. (therwise, such commumeanon shall be deemed 1w have been given
and made and 1o have been received on the next lolluwing Business Day

1IL12 Forther Assurances

Ench of the Persons named or relerred 1o in, or subjeet to, the Plan will execute and deliver all
such documents and instruments and do all such acts and things as may be necessary ar desirable
o carry ot the full intent and meamng ol the Plan and 10 give cffect w the \ransactions
comtemplated herein,
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DATED as of the 18" day of April, 2013.

LRt B



SCHEDULFE A

SUMMARY OF TERMS OF NEW SECOND LIEN NOTES

$ L0 million aggregate principal amount
S vear lenn
| 2.25% annusl interest rate
Fach individual nete will represent o prncipal amoant of $1000
The governing trust indenture will be substantinlly somilor 1o the Secured Note Indenture,
with certnin exceptions, mcluding
- PIK toggle feature pursuant o which, at the Applicant’s oplion, mierest may be pad
in land rathier than i eashom the s 2 years
- Optional redemptions at the following amounts:
203 - 109, 1 88%
24 - [0, [ 258%
25 103.063%
20 6 and thereafier - 1OOO0%G



Jan Chtens

David Miller

Liitan Dehunr
Mark Thielmunn
Harry Green

Peter Scaln

Mark Mussad

T Whate
Rosalyn Samilehen
Matthew Cuonstantim
Samucl Hines

Roh Nenuanara
Hrenna Havsom
Kenneth Taylor
Stephen Artnb
Waller Arbih
surit Babra

Harpl Kudst

SCHEDULE B

RELEASED DIRECTORS/OFFICERS




SCHEDULE ¢

RELEASED SHAREHOLDERS

SLAviation Group, Sur
Alplnvest Pormers 510 Y.

Apullo Management VI L.,
Suncdton Skylank Acqusition, LLC
WA (2008 Holdings Ing

WSA (008 Dramsaenons Tog,

RSV Z08) Transactions Ine.
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SCHEDULE D

DIRECTOR/OFFICER WAGES CLAIMS

Director/Officer Claim hy (Havo Valaderes in the amount of $1.413.700 for alleged unpasd
remuneration consisiimg ol {a) $1,200,000 in respect of cortain ophions issucd by SkyLink
Avaation, (b) $150,000 1or a bunus allegadly payable for the year ended December 31, 2012
and (c) $63.700 for alleged unpaid vacation pay.

Director/OMeer Claim by Vite Muormiello in the gmount of $3.379726 for wlleged unpaid
remuneration consishing of (a) $3.000,000 0 respect of certain options issued by ShylLink
Aviation and (b) $379.726 lor alleged unpaid vacution pay.

Dircctor/O1Tieer Claim by Jan Oitens m the amoant of $1.5682335.56 [or alleged unpmnd
remuneration consising of (a) 288,832, representing the alleged unpaid balance owing in
respect a signing bonus and (B) $1.279 401 in respect of certam vplions issued by SkyLink
Aviation,

Mircctne/OMicer Claim by Stephen Arhib in the amount of $600,000 for alleged unpud
remunerabion consisting of $600,000 in respect of certwn options assued by Skylink
Aviation.



Schedule “BY

Monitor's Certificate of Plan Implementation

Court File No. 13- 1003 300-C

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

INTHE MATTER OF THE COMPANIES" CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF
SKYLINK AVIATION INC.

CERTIFICATE OF DUFF & PHELPS CANADA RESTRUCTURING INC.
AS THE COURT-APPOINTED MONITOR OF SKYLINK AVIATION INC.

{(Plan Implementation)

All capitalized terms not otherwise defined herein shall have the meanings asenbed
thercto in the Plan ol Compromise epnd Armngement concerning. alfecting and involving
SkvLink Aviation Inc. (the "Applicant™) dated April 18, 2013 (the “Plan™), which is attached as
Schedule "A" o the Plan Sancuon Opder of the Hovourable Justice Marawetz made in these
procecdings on Lthe ® day of April. 2013 (the “Plan Sanction Order™), as the Plan may be

further amended, vaned or supplemented from time ta time 1n accordance with 15 terms.

Pursuant to section 9 2 of the Plan and parngraph |4 of the Mlan Sancton Order, Dall &
Phelps Canada Restructuring Inc. in its capacily as the Court-appointed monitor of the Applicant
ithe “"Monitoer”) delivers this centificate to counsel to the Imnal Consening Noteholders (on
behall ol the Imitial Conseniting Notcholders) und counsel W the Appheant (on behall of the
Apphcant) and hereby certifies Lhat:



I I'he Muonitor has received written confirmation from the Applicant and the
Majority Ininal Consentng Nowholders (or their respective counsel) thar the conditions

precedent set out in sechon 9.1 of the Plan have been satisfied or waived, as apphicable.

2. Pursuant 1o the terms of the Plan, the Plan Implementation Date has occurred.
31 The Plan s elTeclive in accordance with its terms.
4 This Cestificate will be filed with the Court.

DATED at the City of Toronto, in the Province ol Ontario, this @ day of @, 20113,

DUFF & PHELPS CANADA RESTRUCTURING INC.,
i its capacity as Court-appointed Monitor of SkyLink
Aviation Ine.

By.

Noume:

Title:
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Nelson Financial Group Ltd., Re, 2010 ONSC 6229, 2010 CarswellOnt 8655
2010 ONSC 6229, 2010 CarswellOnt 8655, 195 A.C.W.S. (3d) 319, 71 C.B.R. (5th) 153...

2010 ONSC 6229
Ontario Superior Court of Justice [Commercial List]

Nelson Financial Group Ltd., Re

2010 CarswellOnt 8655, 2010 ONSC 6229, 195 A.C.W.S. (3d) 319, 71 C.B.R. (5th) 153, 75 B.L.R. (4th) 302

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, AS AMENDED AND IN THE MATTER OF A PLAN OF
COMPROMISE OR ARRANGEMENT OF NELSON FINANCIAL GROUP LTD.

Pepall J.

Judgment: November 16, 2010
Docket: 10-8630-00CL

Counsel: Richard B. Jones, Douglas Turner, Q.C. for Noteholders / Moving Party
J.H. Grout, S. Aggarwal for Monitor

Pamela Foy for Ontario Securities Commission

Frank Lamie for Nelson Financial Group Ltd.

Robert Benjamin Mills, Harold Van Winssen for Respondents, Clifford Styles, Jackie Styles, Play Investments Ltd.
Michael Beardsley, Respondent for himself

Clifford Holland, Respondent for himself

Arnold Bolliger, Respondent for himself

John McVey, Respondent for himself

Joan Frederick, Respondent for herself

Rakesh Sharma, Respondent for himself

Larry Debono, Respondent for himself

Keith McClear, Respondent for himself

Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act

XIX.5 Miscellaneous
Business associations
IIT Specific matters of corporate organization

I11.3 Shareholders

II1.3.a General principles
I11.3.a.iii Whether creditor of corporation

Headnote
Business associations --- Specific matters of corporate organization — Shareholders — General principles — Whether
creditor of corporation
N Ltd. raised funds by issuing promissory notes bearing 12 percent annual return and issued preference shares
with typical annual dividend of 10 percent — Funds were then lent out at much higher interest rates — N Ltd.
sought protection of Companies' Creditors Arrangement Act — Preferred shareholders alleged, inter alia, theft, fraud,
misrepresentation, breach of trust, excessive dividend payments, conversion of notes into preferred shares while N Ltd.
was insolvent, oppression, and breach of fiduciary duties against N Ltd. — Promissory note holders brought motion to
have all claims of preferred shareholders against N Ltd. classified as equity claims within meaning of Act; and requesting

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIX/View.html?docGuid=I955edbaf35e96a44e0440021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.XIX.5/View.html?docGuid=I955edbaf35e96a44e0440021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BUS.III/View.html?docGuid=I955edbaf35e96a44e0440021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BUS.III.3/View.html?docGuid=I955edbaf35e96a44e0440021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BUS.III.3.a/View.html?docGuid=I955edbaf35e96a44e0440021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BUS.III.3.a.iii/View.html?docGuid=I955edbaf35e96a44e0440021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

Nelson Financial Group Ltd., Re, 2010 ONSC 6229, 2010 CarswellOnt 8655
2010 ONSC 6229, 2010 CarswellOnt 8655, 195 A.C.W.S. (3d) 319, 71 C.B.R. (5th) 153...

that unsecured creditors be entitled to be paid in full before preferred shareholders and other relief — Motion granted,
subject to two possible exceptions — Claims of preferred shareholders fell within ambit of's. 2 of Act, were governed by
ss. 6(8) and 22.1 of Act, and therefore did not constitute claims provable for purposes of statute — Preferred shareholders
were not creditors of N Ltd. — Shares were treated as equity in N Ltd.'s financial statements and in its books and records
— Substance of arrangement between preferred shareholders and N Ltd. was relationship based on equity, not debt —
Pursuant to ss. 6(8) and 22.1, equity claims are rendered subordinate to those of creditors — Types of claims advanced
by preferred shareholders were captured by language of recent amendments to Act — Factual record on two possible
exceptions was incomplete — Monitor to investigate both scenarios — Claims procedure to be amended.
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous
N Ltd. raised funds by issuing promissory notes bearing 12 percent annual return and issued preference shares
with typical annual dividend of 10 percent — Funds were then lent out at much higher interest rates — N Ltd.
sought protection of Companies' Creditors Arrangement Act — Preferred shareholders alleged, inter alia, theft, fraud,
misrepresentation, breach of trust, excessive dividend payments, conversion of notes into preferred shares while N Ltd.
was insolvent, oppression, and breach of fiduciary duties against N Ltd. — Promissory note holders brought motion to
have all claims of preferred shareholders against N Ltd. classified as equity claims within meaning of Act; and requesting
that unsecured creditors be entitled to be paid in full before preferred shareholders and other relief — Motion granted,
subject to two possible exceptions — Claims of preferred shareholders fell within ambit of s. 2 of Act, were governed by
ss. 6(8) and 22.1 of Act, and therefore did not constitute claims provable for purposes of statute — Preferred shareholders
were not creditors of N Ltd. — Shares were treated as equity in N Ltd.'s financial statements and in its books and records
— Substance of arrangement between preferred shareholders and N Ltd. was relationship based on equity, not debt —
Pursuant to ss. 6(8) and 22.1, equity claims are rendered subordinate to those of creditors — Types of claims advanced
by preferred shareholders were captured by language of recent amendments to Act — Factual record on two possible
exceptions was incomplete — Monitor to investigate both scenarios — Claims procedure to be amended.
Table of Authorities
Cases considered by Pepall J.:
Blue Range Resource Corp., Re (2000), 2000 CarswellAlta 12, 259 A.R. 30, 76 Alta. L.R. (3d) 338, [2000] 4 W.W.R.
738, 2000 ABQB 4, 15 C.B.R. (4th) 169 (Alta. Q.B.) — considered
Central Capital Corp., Re (1996), 132 D.L.R. (4th) 223, 27 O.R. (3d) 494, (sub nom. Royal Bank v. Central Capital
Corp.) 88 O.A.C. 161, 1996 CarswellOnt 316, 38 C.B.R. (3d) 1, 26 B.L.R. (2d) 88 (Ont. C.A.) — followed
EarthFirst Canada Inc., Re (2009), 2009 ABQB 316, 2009 CarswellAlta 1069, 56 C.B.R. (5th) 102 (Alta. Q.B.) —
considered
1 Waxman & Sons Ltd., Re (2008), 89 O.R. (3d) 427,39 E.T.R. (3d) 49, 44 B.L.R. (4th) 295, 2008 CarswellOnt 1245,
40 C.B.R. (5th) 307, 64 C.C.E.L. (3d) 233 (Ont. S.C.J. [Commercial List]) — considered
Matter of Stirling Homex Corp. (1978), 579 F.2d 206 (U.S. 2nd Cir. N.Y.) — considered
National Bank of Canada v. Merit Energy Ltd. (2001), 2001 ABQB 583, 2001 CarswellAlta 913, 28 C.B.R. (4th) 228,
[2001] 10 W.W.R. 305, 95 Alta. L.R. (3d) 166, 294 A.R. 15 (Alta. Q.B.) — considered
National Bank of Canada v. Merit Energy Ltd. (2002), 2002 ABCA 5, 2002 CarswellAlta 23, [2002] 3 W.W.R. 215,
96 Alta. L.R. (3d) 1, 299 A.R. 200, 266 W.A.C. 200 (Alta. C.A.) — referred to
Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3
s. 2 — considered

s. 2 "creditor" — considered

s. 121(1) — considered
Business Corporations Act, R.S.0. 1990, c. B.16
Generally — referred to

s. 23(3) — referred to
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s. 248 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 2 — referred to

s. 2(1) "claim" — considered

s. 2(1) "equity claim" — considered
s. 2(1) "equity interest" — considered
s. 6(8) — considered

s. 22.1 [en. 2007, c. 36, s. 71] — considered
Securities Act, R.S.0. 1990, c. S.5
Generally — referred to

MOTION by promissory note holders to determine whether certain claims of preferred shareholders constitute equity
claims for purposes of Companies' Creditors Arrangement Act.

Pepall J..

1  This motion addresses the legal characterization of claims of holders of preferred shares in the capital stock of the
applicant, Nelson Financial Group Ltd. ("Nelson"). The issue before me is to determine whether such claims constitute
equity claims for the purposes of sections 6(8) and 22.1 of the Companies' Creditors Arrangement Act ("CCAA").

Background Facts

2 Nelson was incorporated pursuant to the Business Corporations Act of Ontario in September, 1990. Nelson raised
money from investors and then used those funds to extend credit to customers in vendor assisted financing programmes.
It raised money in two ways. It issued promissory notes bearing a rate of return of 12% per annum and also issued

preference shares typically with an annual dividend of 10%. ! The funds were then lent out at significantly higher rates
of interest.

3 The Monitor reported that Nelson placed ads in selected publications. The ads outlined the nature of the various
investment options. Term sheets for the promissory notes or the preferred shares were then provided to the investors
by Nelson together with an outline of the proposed tax treatment for the investment. No funds have been raised from
investors since January 29, 2010.

(a) Noteholders

4  As of the date of the CCAA filing on March 23, 2010, Nelson had issued 685 promissory notes in the aggregate
principal amount of $36,583,422.89. The notes are held by approximately 321 people.

(b) Preferred Shareholders

5 Nelson was authorized to issue two classes of common shares and 2,800,000 Series A preferred shares and 2,000,000
Series B preferred shares, each with a stated capital of $25.00. The president and sole director of Nelson, Marc Boutet, is
the owner of all of the issued and outstanding common shares. By July 31, 2007, Nelson had issued to investors 176,675
Series A preferred shares for an aggregate consideration of $4,416,925. During the subsequent fiscal year ended July 31,
2008, Nelson issued a further 172,545 Series A preferred shares and 27,080 Series B preferred shares. These shares were
issued for an aggregate consideration of $4,672,383 net of share issue costs.

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.



Nelson Financial Group Ltd., Re, 2010 ONSC 6229, 2010 CarswellOnt 8655
2010 ONSC 6229, 2010 CarswellOnt 8655, 195 A.C.W.S. (3d) 319, 71 C.B.R. (5th) 153...

6 The preferred shares are non-voting and take priority over the common shares. The company's articles of amendment
provide that the preferred shareholders are entitled to receive fixed preferential cumulative cash dividends at the rate of
10% per annum. Nelson had the unilateral right to redeem the shares on payment of the purchase price plus accrued
dividends. At least one investor negotiated a right of redemption. Two redemption requests were outstanding as of the
CCAA filing date.

7  As of the CCAA filing date of March 23, 2010, Nelson had issued and outstanding 585,916.6 Series A and Series
B preferred shares with an aggregate stated capital of $14,647,914. The preferred shares are held by approximately 82
people. As of the date of filing of these CCAA proceedings, there were approximately $53,632 of declared but unpaid
dividends outstanding with respect to the preferred shares and $73,652.51 of accumulated dividends.

8 Investors subscribing for preferred shares entered into subscription agreements described as term sheets. These were
executed by the investor and by Nelson. Nelson issued share certificates to the investors and maintained a share register
recording the name of each preferred shareholder and the number of shares held by each shareholder.

9 Asreported by the Monitor, notwithstanding that Nelson issued two different series of preferred shares, the principal
terms of the term sheets signed by the investors were almost identical and generally provided as follows:

* the issuer was Nelson;

* the par value was fixed at $25.00;

» the purpose was to finance Nelson's business operations;

» the dividend was 10% per annum, payable monthly, commencing one month after the investment was made;
» preferred shareholders were eligible for a dividend tax credit;

* Nelson issued annual T-3 slips on account of dividend income to the preferred shareholders;

* the preferred shares were non-voting (except where voting as a class was required), redeemable at the option of
Nelson and ranked ahead of common shares; and

* dividends were cumulative and no dividends were to be paid on common shares if preferred share dividends were
in arrears.

10  Inaddition, the Series B term sheet provided that the monthly dividend could be reinvested pursuant to a Dividend
Reinvestment Plan ("DRIP").

11 The preferred shareholders were entered on the share register and received share certificates. They were treated
as equity in the company's financial statements. Dividends were received by the preferred shareholders and they took
the benefit of the advantageous tax treatment.

(¢) Insolvency

12 Mr. Boutet knew that Nelson was insolvent since at least its financial year ended July 31, 2007. Nelson did not
provide financial statements to any of the preferred shareholders prior to, or subsequent to, the making of the investment.

(d) Ontario Securities Commission

13 On May 12, 2010, the Ontario Securities Commission ("OSC") issued a Notice of Hearing and Statement of
Allegations alleging that Nelson and its affiliate, Nelson Investment Group Ltd., and various officers and directors
of those corporations committed breaches of the Ontario Securities Act in the course of selling preferred shares. The
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allegations include noncompliance with the prospectus requirements, the sale of shares in reliance upon exemptions
that were inapplicable, the sale of shares to persons who were not accredited investors, and fraudulent and negligent
misrepresentations made in the course of the sale of shares. The OSC hearing has been scheduled for the end of February,
2011.

(e) Legal Opinion

14 Based on the Monitor's review, the preferred shareholders were documented as equity on Nelson's books and
records and financial statements. Pursuant to court order, the Monitor retained Stikeman Elliott LLP as independent
counsel to provide an opinion on the characterization of the claims and potential claims of the preferred shareholders.
The opinion concluded that the claims were equity claims. The Monitor posted the opinion on its website and also
advised the preferred shareholders of the opinion and conclusions by letter. The opinion was not to constitute evidence,
issue estoppel or res judicata with respect to any matters of fact or law referred to therein. The opinion, at least in part,
informed Nelson's position which was supported by the Monitor, that independent counsel for the preferred shareholders
was unwarranted in the circumstances.

(f) Development of Plan

15 The Monitor reported in its Eighth Report that a plan is in the process of being developed and that preferred
shareholders would have their existing preference shares cancelled and would then be able to claim a tax loss on their
investment or be given a new form of preference shares with rights to be determined.

Motion

16 The holders of promissory notes are represented by Representative Counsel appointed pursuant to my order of June
15, 2010. Representative Counsel wishes to have some clarity as to the characterization of the preferred shareholders'
claims. Accordingly, Representative Counsel has brought a motion for an order that all claims and potential claims of
the preferred shareholders against Nelson be classified as equity claims within the meaning of the CCAA. In addition,
Representative Counsel requests that the unsecured creditors, which include the noteholders, be entitled to be paid in
full before any claim of a preferred shareholder and that the preferred shareholders form a separate class that is not
entitled to vote at any meeting of creditors. Nelson and the Monitor support the position of Representative Counsel.
The OSC is unopposed.

17 On the return of the motion, some preferred shareholders were represented by counsel from Templeman Menninga
LLP and some were self-represented. It was agreed that the letters and affidavits of preferred shareholders that were
filed with the court would constitute their evidence. Oral submissions were made by legal counsel and by approximately
eight individuals. They had many complaints. Their allegations against Nelson and Mr. Boutet range from theft, fraud,
misrepresentation including promises that their funds would be secured, operation of a Ponzi scheme, breach of trust,
dividend payments to some that exceeded the rate set forth in Nelson's articles, conversion of notes into preferred shares
at a time when Nelson was insolvent, non-disclosure, absence of a prospectus or offering memorandum disclosure,
oppression, violation of section 23(3) of the OBCA and of the Securities Act such that the issuance of the preferred shares
was a nullity, and breach of fiduciary duties.

18  The stories described by the investors are most unfortunate. Many are seniors and pensioners who have invested
their savings with Nelson. Some investors had notes that were rolled over and replaced with preference shares. Mr.
McVey alleges that he made an original promissory note investment which was then converted arbitrarily and without his
knowledge into preference shares. He alleges that the documents effecting the conversion did not contain his authentic
signature.

19  Mr. Styles states that he and his company invested approximately $4.5 million in Nelson. He states that Mr. Boutet
persuaded him to convert his promissory notes into preference shares by promising a 13.75% dividend rate, assuring him
that the obligation of Nelson to repay would be treated the same or better than the promissory notes, and that they would
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have the same or a priority position to the promissory notes. He then received dividends at the 13.75% rate contrary to
the 10% rate found in the company's articles. In addition, at the time of the conversion, Nelson was insolvent.

20 In brief, Mr. Styles submits that:

(a) the investment transactions were void because there was no prospectus contrary to the provisions of the
Securities Act and the Styles were not accredited investors; the preferred shares were issued contrary to section
23(3) of the OBCA in that Nelson was insolvent at the relevant time and as such, the issuance was a nullity; and
the conduct of the company and its principal was oppressive contrary to section 248 of the OBCA; and that

(b) the Styles' claim is in respect of an undisputed agreement relating to the conversion of their promissory
notes into preferred shares which agreement is enforceable separate and apart from any claim relating to the
preferred shares.

The Issue

21 Are any of the claims advanced by the preferred shareholders equity claims within section 2 of the CCAA such
that they are to be placed in a separate class and are subordinated to the full recovery of all other creditors?

The Law
22 The relevant provisions of the CCAA are as follows.
Section 2 of the CCAA states:

In this Act,

"Claim" means any indebtedness, liability or obligation of any kind that would be a claim provable within the
meaning of section 2 of the Bankruptcy and Insolvency Act;

"Equity Claim" means a claim that is in respect of an equity interest, including a claim for, among others,
(a) a dividend or similar payment,
(b) a return of capital,
(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);"
"Equity Interest" means

(a) in the case of a corporation other than an income trust, a share in the corporation — or a warrant or option
or another right to acquire a share in the corporation — other than one that is derived from a convertible
debt, and

(b) in the case of an income trust, a unit in the income trust — or a warrant or option or another right to acquire
a unit in the income trust — other than one that is derived from a convertible debt;

Section 6(8) states:
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No compromise or arrangement that provides for the payment of an equity claim is to be sanctioned by the court
unless it provides that all claims that are not equity claims are to be paid in full before the equity claim is to be paid.

Section 22.1 states:

Despite subsection 22(1) creditors having equity claims are to be in the same class of creditors in relation to those
claims unless the court orders otherwise and may not, as members of that class, vote at any meeting unless the court
orders otherwise.

23 Section 2 of the Bankruptcy and Insolvency Act ("BIA") which is referenced in section 2 of the CCAA provides
that a claim provable includes any claim or liability provable in proceedings under the Act by a creditor. Creditor is then
defined as a person having a claim provable as a claim under the Act.

24 Section 121(1) of the BIA describes claims provable. It states:

All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the bankrupt
becomes bankrupt or to which the bankrupt may become subject before the bankrupt's discharge by reason of any
obligation incurred before the day on which the bankrupt becomes bankrupt shall be deemed to be claims provable
in proceedings under this Act.

25  Historically, the claims and rights of shareholders were not treated as provable claims and ranked after creditors

of an insolvent corporation in a liquidation. As noted by Laskin J.A. in Central Capital Corp., Rez, on the insolvency
of a company, the claims of creditors have always ranked ahead of the claims of shareholders for the return of their
capital. This principle is premised on the notion that shareholders are understood to be higher risk participants who have
chosen to tie their investment to the fortunes of the corporation. In contrast, creditors choose a lower level of exposure,
the assumption being that they will rank ahead of shareholders in an insolvency. Put differently, amongst other things,
equity investors bear the risk relating to the integrity and character of management.

26 This treatment also has been held to encompass fraudulent misrepresentation claims advanced by a shareholder

seeking to recover his investment: Blue Range Resource Corp., Re> In that case, Romaine J. held that the alleged loss
derived from and was inextricably intertwined with the shareholder interest. Similarly, in the United States, the Second

Circuit Court of Appeal in Matter of Stirling Homex Corp. 4 concluded that shareholders, including those who had
allegedly been defrauded, were subordinate to the general creditors when the company was insolvent. The Court stated
that "the real party against which [the shareholders] are seeking relief is the body of general creditors of their corporation.
Whatever relief may be granted to them in this case will reduce the percentage which the general creditors will ultimately

realize upon their claims." National Bank of Canada v. Merit Energy Ltd. > and EarthFirst Canada Inc., Re % both treated
claims relating to agreements that were collateral to equity claims as equity claims. These cases dealt with separate
indemnification agreements and the issuance of flow through shares. The separate agreements and the ensuing claims
were treated as part of one integrated transaction in respect of an equity interest. The case law has also recognized the
complications and delay that would ensue if CCAA proceedings were mired in shareholder claims.

27 The amendments to the CCA A came into force on September 18, 2009. It is clear that the amendments incorporated
the historical treatment of equity claims. The language of section 2 is clear and broad. Equity claim means a claim in
respect of an equity interest and includes, amongst other things, a claim for rescission of a purchase or sale of an equity
interest. Pursuant to sections 6(8) and 22.1, equity claims are rendered subordinate to those of creditors.

28 The Nelson filing took place after the amendments and therefore the new provisions apply to this case. Therefore, if
the claims of the preferred shareholders are properly characterized as equity claims, the relief requested by Representative
Counsel in his notice of motion should be granted.
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29 Guidance on the appropriate approach to the issue of characterization was provided by the Ontario Court of

Appeal in Central Capital Corp., Re 7 Central Capital was insolvent and sought protection pursuant to the provisions
of the CCAA. The appellants held preferred shares of Central Capital. The shares each contained a right of retraction,
that is, a right to require Central Capital to redeem the shares on a fixed date and for a fixed price. One sharecholder
exercised his right of retraction and the other shareholder did not but both filed proofs of claim in the CCA A4 proceedings.
In considering whether the two shareholders had provable debt claims, Laskin J.A. considered the substance of the
relationship between the company and the shareholders. If the governing instrument contained features of both debt
and equity, that is, it was hybrid in character, the court must determine the substance of the relationship between the
company and the holder of the certificate. The Court examined the parties' intentions.

30  In Central Capital, Laskin J.A. looked to the share purchase agreements, the conditions attaching to the shares,
the articles of incorporation and the treatment given to the shares in the company's financial statements to ascertain the
parties' intentions and determined that the claims were equity and not debt claims.

31 In this case, there are characteristics that are suggestive of a debt claim and of an equity claim. That said, in
my view, the preferred shareholders are, as their description implies, shareholders of Nelson and not creditors. In this
regard, I note the following.

(a) Investors were given the option of investing in promissory notes or preference shares and opted to invest in
shares. Had they taken promissory notes, they obviously would have been creditors. The preference shares carried
many attractions including income tax advantages.

(b) The investors had the right to receive dividends, a well recognized right of a shareholder.

(c) The preference share conditions provided that on a liquidation, dissolution or winding up, the preferred
shareholders ranked ahead of common shareholders. As in Central Capital Corp., it is implicit that they therefore
would rank behind creditors.

(d) Although I acknowledge that the preferred shareholders did not receive copies of the financial statements,
nonetheless, the shares were treated as equity in Nelson's financial statements and in its books and records.

32 The substance of the arrangement between the preferred shareholders and Nelson was a relationship based on

equity and not debt. Having said that, as I observed in I. Waxman & Sons Ltd., Re 8 , there is support in the case law for
the proposition that equity may become debt. For instance, in that case, I held that a judgment obtained at the suit of
a shareholder constituted debt. An analysis of the nature of the claims is therefore required. If the claims fall within the
parameters of section 2 of the CCAA4, clearly they are to be treated as equity claims and not as debt claims.

33 In this case, in essence the claims of the preferred shareholders are for one or a combination of the following:
(a) declared but unpaid dividends;
(b) unperformed requests for redemption;

(c) compensatory damages for the loss resulting in the purchased preferred shares now being worthless and claimed
to have been caused by the negligent or fraudulent misrepresentation of Nelson or of persons for whom Nelson is
legally responsible; and

(d) payment of the amounts due upon the rescission or annulment of the purchase or subscription for preferred
shares.

34 In my view, all of these claims fall within the ambit of section 2, are governed by sections 6(8) and 22.1 of the
CCAA, and therefore do not constitute a claim provable for the purposes of the statute. The language of section 2 is clear
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and unambiguous and equity claims include "a claim that is in respect of an equity interest" and a claim for a dividend or
similar payment and a claim for rescission. This encompasses the claims of all of the preferred shareholders including the
Styles whose claim largely amounts to a request for rescission or is in respect of an equity interest. The case of National

Bank of Canada v Merit Energy Ltd. 9 is applicable in regard to the latter. In substance, the Styles' claim is for an equity
obligation. At a minimum, it is a claim in respect of an equity interest as described in section 2 of the CCAA. Parliament's
intention is clear and the types of claims advanced in this case by the preferred shareholders are captured by the language

of the amended statute. While some, and most notably Professor Janis Sarra 10 , advocated a statutory amendment that
provided for some judicial flexibility in cases involving damages arising from egregious conduct on the part of a debtor
corporation and its officers, Parliament opted not to include such a provision. Sections 6(8) and 22.1 allow for little if
any flexibility. That said, they do provide for greater certainty in the appropriate treatment to be accorded equity claims.

35  There are two possible exceptions. Mr. McVey claims that his promissory note should never have been converted
into preference shares, the conversion was unauthorized and that the signatures on the term sheets are not his own. If
Mr. McVey's evidence is accepted, his claim would be qua creditor and not preferred shareholder. Secondly, it is possible
that monthly dividends that may have been lent to Nelson by Larry Debono constitute debt claims. The factual record
on these two possible exceptions is incomplete. The Monitor is to investigate both scenarios, consider a resolution of
same, and report back to the court on notice to any affected parties.

36 Additionally, the claims procedure will have to be amended. The Monitor should consider an appropriate approach
and make a recommendation to the court to accommodate the needs of the stakeholders. The relief requested in the
notice of motion is therefore granted subject to the two aforesaid possible exceptions.

Motion granted.

Footnotes

1 The Monitor is aware of six preferred shareholders with dividends that ranged from 10.5% to 13.75% per annum.
2 (1996), 38 C.B.R. (3d) I (Ont. C.A.).

3 (2000), 15 C.B.R. (4th) 169 (Alta. Q.B.).

4 (1978), 579 F.2d 206 (U.S. 2nd Cir. N.Y.).

5 2001 CarswellAlta 913 (Alta. Q.B.), aff'd 2002 CarswellAlta 23 (Alta. C.A.).

6 2009 CarswellAlta 1069 (Alta. Q.B.).

7 Supra, note 2.

8 2008 CarswellOnt 1245 (Ont. S.C.J. [Commercial List]).

9 Supra, note 5.

10 "From Subordination to Parity: An International Comparison of Equity Securities Law Claims in Insolvency
Proceedings" (2007) 16 Int. Insolv. Re., 181.
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and underwriters' claims were equity claims under CCAA — Auditors and underwriters appealed — Appeal dismissed
— Claims for contribution and indemnity were equity claims under s. 2(1)(e) of CCAA — Parliament intended that
monetary loss suffered by shareholder not diminish assets available to general creditors — "Equity claim" was not
confined by its definition, or by definition of "claim", to claim advanced by holder of equity interest — Parliament could
have but did not include language restricting claims for contribution or indemnity to those made by shareholders — Logic
of s. 2(1)(a) to (e) supported notion that s. 2(1)(e) referred to claims for contribution or indemnity not by shareholders,
but by others — Definition of "equity claim" was sufficiently clear to alter pre-existing common law — If shareholder
sued auditors and underwriters for loss, and they claimed contribution or indemnity against debtor, assets available to
general creditors would be diminished by amount of claims for contribution and indemnity.
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Generally — referred to
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s. 141(1) — referred to

s. 141(11) — referred to
Securities Act, S.N.B. 2004, c. S-5.5
s. 149(1) — referred to

s. 149(9) — referred to
Securities Act, R.S.N. 1990, c. S-13
s. 130(1) — referred to

s. 130(8) — referred to
Securities Act, SN.W.T. 2008, c. 10
s. 111(1) — referred to

s. 111(12) — referred to
Securities Act, R.S.N.S. 1989, c. 418
s. 137(1) — referred to

s. 137(8) — referred to
Securities Act, S.Nu. 2008, c. 12
s. 111(1) — referred to

s. 111(12) — referred to
Securities Act, R.S.0. 1990, c. S.5
s. 130(1) — referred to

s. 130(8) — referred to
Securities Act, R.S.P.E.I. 1988, c. S-3
s. 111(1) — referred to

s. 111(12) — referred to
Securities Act, S.Y. 2007, c. 16
s. 111(1) — referred to
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Valeurs mobiliéres, Loi sur les, L.R.Q., c. V-1.1
art. 218 — referred to

art. 219 — referred to
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Words and phrases considered:

equity claim

This appeal considers the definition of "equity claim" in s. 2(1) of the CCAA [Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36]. More particularly, the central issue is whether claims by auditors and underwriters against the
respondent debtor . . . for contribution and indemnity fall within that definition. The claims arise out of proposed
shareholder class actions for misrepresentation.
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We agree with the supervising judge that the definition of equity claim focuses on the nature of the claim, and not the
identity of the claimant. In our view, the appellants' claims for contribution and indemnity are clearly equity claims.

"Equity claim" is not confined by its definition, or by the definition of "claim", to a claim advanced by the holder of an
equity interest. Parliament could have, but did not, include language in paragraph (e) restricting claims for contribution
or indemnity to those made by shareholders.

APPEAL by auditors and underwriters from judgment reported at Sino-Forest Corp., Re (2012), 92 C.B.R. (5th) 99,
2012 CarswellOnt 9430, 2012 ONSC 4377 (Ont. S.C.J. [Commercial List]) granting application by corporation for order
that auditors' and underwriters' claims were equity claims under statute.

Per curiam:
I Overview

1 In 2009, the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended ("CCAA"), was amended to
expressly provide that general creditors are to be paid in full before an equity claim is paid.

2 This appeal considers the definition of "equity claim" in s. 2(1) of the CCAA. More particularly, the central issue is
whether claims by auditors and underwriters against the respondent debtor, Sino-Forest Corporation ("Sino-Forest"),
for contribution and indemnity fall within that definition. The claims arise out of proposed shareholder class actions
for misrepresentation.

3 The appellants argue that the supervising judge erred in concluding that the claims at issue are equity claims within
the meaning of the CCAA and in determining the issue before the claims procedure established in Sino-Forest's CCAA
proceeding had been completed.

4  For the reasons that follow, we conclude that the supervising judge did not err and accordingly dismiss this appeal.
II The Background
(a) The Parties

5  Sino-Forest is a Canadian public holding company that holds the shares of numerous subsidiaries, which in turn
own, directly or indirectly, forestry assets located principally in the People's Republic of China. Its common shares are
listed on the Toronto Stock Exchange. Sino-Forest also issued approximately $1.8 billion of unsecured notes, in four
series. Trading in Sino-Forest shares ceased on August 26, 2011, as a result of a cease-trade order made by the Ontario
Securities Commission.

6  The appellant underwriters ! provided underwriting services in connection with three separate Sino-Forest equity
offerings in June 2007, June 2009 and December 2009, and four separate Sino-Forest note offerings in July 2008,
June 2009, December 2009 and October 2010. Certain underwriters entered into agreements with Sino-Forest in which
Sino-Forest agreed to indemnify the underwriters in connection with an array of matters that could arise from their
participation in these offerings.

7  The appellant BDO Limited ("BDO") is a Hong Kong-based accounting firm that served as Sino-Forest's auditor
between 2005 and August 2007 and audited its annual financial statements for the years ended December 31, 2005 and
December 31, 2006.
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8 The engagement agreements governing BDO's audits of Sino-Forest provided that the company's management
bore the primary responsibility for preparing its financial statements in accordance with Generally Accepted Accounting
Principles ("GAAP") and implementing internal controls to prevent and detect fraud and error in relation to its financial
reporting.

9 BDO's Audit Report for 2006 was incorporated by reference into a June 2007 prospectus issued by Sino-Forest
regarding the offering of its shares to the public. This use by Sino-Forest was governed by an engagement agreement
dated May 23, 2007, in which Sino-Forest agreed to indemnify BDO in respect of any claims by the underwriters or any
third party that arose as a result of the further steps taken by BDO in relation to the issuance of the June 2007 prospectus.

10 Theappellant Ernst & Young LLP ("E&Y") served as Sino-Forest's auditor for the years 2007 to 2012 and delivered
Auditors' Reports with respect to the consolidated financial statements of Sino-Forest for fiscal years ended December
31,2007 to 2010, inclusive. In each year for which it prepared a report, E&Y entered into an audit engagement letter with
Sino-Forest in which Sino-Forest undertook to prepare its financial statements in accordance with GAAP, design and
implement internal controls to prevent and detect fraud and error, and provide E&Y with its complete financial records
and related information. Some of these letters contained an indemnity in favour of E&Y.

11 The respondent Ad Hoc Committee of Noteholders consists of noteholders owning approximately one-half of

Sino-Forest's total noteholder debt. > They are creditors who have debt claims against Sino-Forest; they are not equity
claimants.

12 Sino-Forest has insufficient assets to satisfy all the claims against it. To the extent that the appellants' claims are
accepted and are treated as debt claims rather than equity claims, the noteholders' recovery will be diminished.

(b) The Class Actions

13 In2011 and January of 2012, proposed class actions were commenced in Ontario, Quebec, Saskatchewan and New
York State against, amongst others, Sino-Forest, certain of its officers, directors and employees, BDO, E&Y and the

underwriters. Sino-Forest is sued in all actions. >

14 The proposed representative plaintiffs in the class actions are shareholders of Sino-Forest. They allege
that: Sino-Forest repeatedly misrepresented its assets and financial situation and its compliance with GAAP in its
public disclosure; the appellant auditors and underwriters failed to detect these misrepresentations; and the appellant
auditors misrepresented that their audit reports were prepared in accordance with generally accepted auditing standards
("GAAS"). The representative plaintiffs claim that these misrepresentations artificially inflated the price of Sino-Forest's
shares and that proposed class members suffered damages when the shares fell after the truth was revealed in 2011.

15  The representative plaintiffs in the Ontario class action seek approximately $9.2 billion in damages. The Quebec,
Saskatchewan and New York class actions do not specify the quantum of damages sought.

16  To date, none of the proposed class actions has been certified.
(¢) CCAA Protection and Proofs of Claim

17 On March 30, 2012, Sino-Forest sought protection pursuant to the provisions of the CCAA. Morawetz J. granted
the initial order which, among other things, appointed FTT Consulting Canada Inc. as the Monitor and stayed the class
actions as against Sino-Forest. Since that time, Morawetz J. has been the supervising judge of the CCAA proceedings.
The initial stay of the class actions was extended and broadened by order dated May 8, 2012.

18 On May 14,2012, the supervising judge granted an unopposed claims procedure order which established a procedure
to file and determine claims against Sino-Forest.
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19 Thereafter, all of the appellants filed individual proofs of claim against Sino-Forest seeking contribution and
indemnity for, among other things, any amounts that they are ordered to pay as damages to the plaintiffs in the class
actions. Their proofs of claim advance several different legal bases for Sino-Forest's alleged obligation of contribution
and indemnity, including breach of contract, contractual terms of indemnity, negligent and fraudulent misrepresentation
in tort, and the provisions of the Negligence Act, R.S.0. 1990, c. N.1.

(d) Order under Appeal

20  Sino-Forest then applied for an order that the following claims are equity claims under the CCAA: claims against
Sino-Forest arising from the ownership, purchase or sale of an equity interest in the company, including shareholder
claims ("Shareholder Claims"); and any indemnification claims against Sino-Forest related to or arising from the
Shareholder Claims, including the appellants' claims for contribution or indemnity ("Related Indemnity Claims").

21 The motion was supported by the Ad Hoc Committee of Noteholders.

22 On July 27, 2012, the supervising judge granted the order sought by Sino-Forest and released a comprehensive
endorsement.

23 He concluded that it was not premature to determine the equity claims issue. It had been clear from the outset of
Sino-Forest's CCAA proceedings that this issue would have to be decided and that the expected proceeds arising from
any sales process would be insufficient to satisfy the claims of creditors. Furthermore, the issue could be determined
independently of the claims procedure and without prejudice being suffered by any party.

24 He also concluded that both the Shareholder Claims and the Related Indemnity Claims should be characterized
as equity claims. In summary, he reasoned that:

* The characterization of claims for indemnity turns on the characterization of the underlying primary claims. The
Shareholder Claims are clearly equity claims and they led to and underlie the Related Indemnity Claims;

* The plain language of the CCAA, which focuses on the nature of the claim rather than the identity of the claimant,
dictates that both Shareholder Claims and Related Indemnity Claims constitute equity claims;

* The definition of "equity claim" added to the CCAA in 2009 broadened the scope of equity claims established by
pre-amendment jurisprudence;

* This holding is consistent with the analysis in Return on Innovation Capital Ltd. v. Gandi Innovations Ltd., 2011
ONSC 5018, 83 C.B.R. (5th) 123 (Ont. S.C.J. [Commercial List]), which dealt with contractual indemnification
claims of officers and directors. Leave to appeal was denied by this court, 2012 ONCA 10, 90 C.B.R. (5th) 141
(Ont. C.A.); and

* "It would be totally inconsistent to arrive at a conclusion that would enable either the auditors or the underwriters,
through a claim for indemnification, to be treated as creditors when the underlying actions of shareholders cannot
achieve the same status" (para. 82). To hold otherwise would run counter to the scheme established by the CCAA
and would permit an indirect remedy to the shareholders when a direct remedy is unavailable.

25  The supervising judge did not characterize the full amount of the claims of the auditors and underwriters as equity
claims. He excluded the claims for defence costs on the basis that while it was arguable that they constituted claims for
indemnity, they were not necessarily in respect of an equity claim. That determination is not appealed.

III Interpretation of ""Equity Claim"

(a) Relevant Statutory Provisions
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26 As part of a broad reform of Canadian insolvency legislation, various amendments to the CCAA were proclaimed
in force as of September 18, 2009.

27  They included the addition of s. 6(8):

No compromise or arrangement that provides for the payment of an equity claim is to be sanctioned by the court
unless it provides that all claims that are not equity claims are to be paid in full before the equity claim is to be paid.

Section 22.1, which provides that creditors with equity claims may not vote at any meeting unless the court orders
otherwise, was also added.

28  Related definitions of "claim", "equity claim", and "equity interest" were added to s. 2(1) of the CCAA:

In this Act,

"claim" means any indebtedness, liability or obligation of any kind that would be a claim provable within the
meaning of section 2 of the Bankruptcy and Insolvency Act;

"equity claim" means a claim that is in respect of an equity interest, including a claim for, among others,

(a) a dividend or similar payment,
(b) a return of capital,
(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d); [Emphasis added.]

"equity interest" means

(a) in the case of a company other than an income trust, a share in the company — or a warrant or option or
another right to acquire a share in the company — other than one that is derived from a convertible debt, and

(b) in the case of an income trust, a unit in the income trust — or a warrant or option or another right to acquire
a unit in the income trust — other than one that is derived from a convertible debt;

29  Section 2 of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 ("BIA") defines a "claim provable in bankruptcy".
Section 121 of the BIA in turn specifies that claims provable in bankruptcy are those to which the bankrupt is subject.

non

2. "claim provable in bankruptcy", "provable claim" or "claim provable" includes any claim or liability provable in
proceedings under this Act by a creditor;

121. (1) All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the bankrupt
becomes bankrupt or to which the bankrupt may become subject before the bankrupt's discharge by reason of any
obligation incurred before the day on which the bankrupt becomes bankrupt shall be deemed to be claims provable

in proceedings under this Act. [Emphasis added.]

(b) The Legal Framework Before the 2009 Amendments
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30  Even before the 2009 amendments to the CCAA codified the treatment of equity claims, the courts subordinated
shareholder equity claims to general creditors' claims in an insolvency. As the supervising judge described:

[23] Essentially, shareholders cannot reasonably expect to maintain a financial interest in an insolvent company
where creditor claims are not being paid in full. Simply put, shareholders have no economic interest in an insolvent
enterprise.

[24] The basis for the differentiation flows from the fundamentally different nature of debt and equity investments.
Shareholders have unlimited upside potential when purchasing shares. Creditors have no corresponding upside
potential.

[25] As a result, courts subordinated equity claims and denied such claims a vote in plans of arrangement. [Citations
omitted.]*
(¢c) The Appellants' Submissions

31  The appellants essentially advance three arguments.

32 First, they argue that on a plain reading of s. 2(1), their claims are excluded. They focus on the opening words of the
definition of "equity claim" and argue that their claims against Sino-Forest are not claims that are "in respect of an equity
interest" because they do not have an equity interest in Sino-Forest. Their relationships with Sino-Forest were purely
contractual and they were arm's-length creditors, not shareholders with the risks and rewards attendant to that position.
The policy rationale behind ranking shareholders below creditors is not furthered by characterizing the appellants' claims
as equity claims. They were service providers with a contractual right to an indemnity from Sino-Forest.

33 Second, the appellants focus on the term "claim" in paragraph (e) of the definition of "equity claim", and argue
that the claims in respect of which they seek contribution and indemnity are the shareholders' claims against them in
court proceedings for damages, which are not "claims" against Sino-Forest provable within the meaning of the BIA, and,
therefore, not "claims" within s. 2(1). They submit that the supervising judge erred in focusing on the characterization
of the underlying primary claims.

34 Third, the appellants submit that the definition of "equity claim" is not sufficiently clear to have changed the existing
law. It is assumed that the legislature does not intend to change the common law without "expressing its intentions
to do so with irresistible clearness": Parry Sound (District) Welfare Administration Board v. O.P.S.E.U., Local 324,
2003 SCC 42, [2003] 2 S.C.R. 157 (S.C.C.), at para. 39, citing Goodyear Tire & Rubber Co. of Canada Ltd. v. T. Eaton
Co., [1956] S.C.R. 610 (S.C.C.), at p. 614. The appellants argue that the supervising judge's interpretation of "equity
claim" dramatically alters the common law as reflected in National Bank of Canada v. Merit Energy Ltd., 2001 ABQB
583, 294 A.R. 15 (Alta. Q.B.), aff'd 2002 ABCA 5, 299 A.R. 200 (Alta. C.A.). There the court determined that in an
insolvency, claims of auditors and underwriters for indemnification are not to be treated in the same manner as claims
by shareholders. Furthermore, the Senate debates that preceded the enactment of the amendments did not specifically
comment on the effect of the amendments on claims by auditors and underwriters. The amendments should be interpreted
as codifying the pre-existing common law as reflected in National Bank of Canada v. Merit Energy Ltd.

35 The appellants argue that the decision of Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. is
distinguishable because it dealt with the characterization of claims for damages by an equity investor against officers
and directors, and it predated the 2009 amendments. In any event, this court confirmed that its decision denying leave
to appeal should not be read as a judicial precedent for the interpretation of the meaning of "equity claim" in s. 2(1)
of the CCAA.

(d) Analysis
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(i) Introduction

36  The exercise before this court is one of statutory interpretation. We are therefore guided by the following oft-cited
principle from Elmer A. Driedger, Construction of Statutes, 2d ed. (Toronto: Butterworths, 1983), at p. 87:

[T]he words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parliament.

37  We agree with the supervising judge that the definition of equity claim focuses on the nature of the claim, and not
the identity of the claimant. In our view, the appellants' claims for contribution and indemnity are clearly equity claims.

38  The appellants' arguments do not give effect to the expansive language adopted by Parliament in defining "equity
claim" and read in language not incorporated by Parliament. Their interpretation would render paragraph (e) of the
definition meaningless and defies the logic of the section.

(ii) The expansive language used
39  The definition incorporates two expansive terms.

40  First, Parliament employed the phrase "in respect of" twice in defining equity claim: in the opening portion of the
definition, it refers to an equity claim as a "claim that is in respect of an equity interest", and in paragraph (e) it refers to
"contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d)" (emphasis added).

41 The Supreme Court of Canada has repeatedly held that the words "in respect of" are "of the widest possible scope",
conveying some link or connection between two related subjects. In CanadianOxy Chemicals Ltd. v. Canada ( Attorney
General), [1999] 1 S.C.R. 743 (S.C.C.), at para. 16, citing Nowegijick v. R., [1983] 1 S.C.R. 29 (S.C.C.), at p. 39, the
Supreme Court held as follows:

The words "in respect of" are, in my opinion, words of the widest possible scope. They import such meanings

nn

as "in relation to", "with reference to" or "in connection with". The phrase "in respect of" is probably the widest

of any expression intended to convey some connection between two related subject matters. [Emphasis added in
CanadianOxy.]

That court also stated as follows in Markevich v. Canada, 2003 SCC 9, [2003] 1 S.C.R. 94 (S.C.C.), at para. 26:

The words "in respect of" have been held by this Court to be words of the broadest scope that convey some link
between two subject matters. [Citations omitted.]

42 It is conceded that the Shareholder Claims against Sino-Forest are claims for "a monetary loss resulting from
the ownership, purchase or sale of an equity interest", within the meaning of paragraph (d) of the definition of "equity
claim". There is an obvious link between the appellants' claims against Sino-Forest for contribution and indemnity and
the shareholders' claims against Sino-Forest. The legal proceedings brought by the shareholders asserted their claims
against Sino-Forest together with their claims against the appellants, which gave rise to these claims for contribution
and indemnity. The causes of action asserted depend largely on common facts and seek recovery of the same loss.

43  The appellants' claims for contribution or indemnity against Sino-Forest are therefore clearly connected to or "in
respect of" a claim referred to in paragraph (d), namely the shareholders' claims against Sino-Forest. They are claims in
respect of equity claims by shareholders and are provable in bankruptcy against Sino-Forest.

44 Second, Parliament also defined equity claim as "including a claim for, among others", the claims described in
paragraphs (a) to (e). The Supreme Court has held that this phrase "including" indicates that the preceding words - "a
claim that is in respect of an equity interest" - should be given an expansive interpretation, and include matters which
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might not otherwise be within the meaning of the term, as stated in National Bank of Greece ( Canada) c. Katsikonoursis,
[1990] 2 S.C.R. 1029 (S.C.C.), at p. 1041:

[TThese words are terms of extension, designed to enlarge the meaning of preceding words, and not to limit them.

... [T]he natural inference is that the drafter will provide a specific illustration of a subset of a given category of things
in order to make it clear that that category extends to things that might otherwise be expected to fall outside it.

45  Accordingly, the appellants' claims, which clearly fall within paragraph (e), are included within the meaning of the
phrase a "claim that is in respect of an equity interest".

(iii) What Parliament did not say

46 "Equity claim" is not confined by its definition, or by the definition of "claim", to a claim advanced by the holder of an
equity interest. Parliament could have, but did not, include language in paragraph (e) restricting claims for contribution
or indemnity to those made by shareholders.

(iv) An interpretation that avoids surplusage

47 A claim for contribution arises when the claimant for contribution has been sued. Section 2 of the Negligence
Act provides that a tortfeasor may recover contribution or indemnity from any other tortfeasor who is, or would if sued
have been, liable in respect of the damage to any person suffering damage as a result of a tort. The securities legislation
of the various provinces provides that an issuer, its underwriters, and, if they consented to the disclosure of information

in the prospectus, its auditors, among others, are jointly and severally liable for a misrepresentation in the prospectus,
5

and provides for rights of contribution.
48  Counsel for the appellants were unable to provide a satisfactory example of when a holder of an equity interest
in a debtor company would seek contribution under paragraph (e) against the debtor in respect of a claim referred to in
any of paragraphs (a) to (d). In our view, this indicates that paragraph (e) was drafted with claims for contribution or
indemnity by non-shareholders rather than shareholders in mind.

49 If the appellants' interpretation prevailed, and only a person with an equity interest could assert such a claim,
paragraph (e) would be rendered meaningless, and as Lamer C.J. wrote in R. v. Proulx, 2000 SCC 5, [2000] 1 S.C.R.
61 (S.C.C.), at para. 28:

It is a well accepted principle of statutory interpretation that no legislative provision should be interpreted so as
to render it mere surplusage.

(v) The scheme and logic of the section

50 Moreover, looking ats. 2(1) as a whole, it would appear that the remedies available to shareholders are all addressed
by ss. 2(1)(a) to (d). The logic of ss. 2(1)(a) to (e) therefore also supports the notion that paragraph (e) refers to claims
for contribution or indemnity not by shareholders, but by others.

(vi) The legislative history of the 2009 amendments

51 The appellants and the respondents each argue that the legislative history of the amendments supports their
respective interpretation of the term "equity claim”". We have carefully considered the legislative history. The limited
commentary is brief and imprecise. The clause by clause analysis of Bill C-12 comments that "[a]n equity claim is defined

to include any claim that is related to an equity interest". 6 While, as the appellants submit, there was no specific reference
to the position of auditors and underwriters, the desirability of greater conformity with United States insolvency law
to avoid forum shopping by debtors was highlighted in 2003, some four years before the definition of "equity claim"
was included in Bill C-12.
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52 In this instance the legislative history ultimately provided very little insight into the intended meaning of the
amendments. We have been guided by the plain words used by Parliament in reaching our conclusion.

(vii) Intent to change the common law

53 Inour view the definition of "equity claim" is sufficiently clear to alter the pre-existing common law. National Bank
of Canada v. Merit Energy Ltd., an Alberta decision, was the single case referred to by the appellants that addressed the
treatment of auditors' and underwriters' claims for contribution and indemnity in an insolvency before the definition was
enacted. As the supervising judge noted, in a more recent decision, Return on Innovation Capital Ltd. v. Gandi Innovations
Ltd., the courts of this province adopted a more expansive approach, holding that contractual indemnification claims
of directors and officers were equity claims.

54 We are not persuaded that the practical effect of the change to the law implemented by the enactment of the
definition of "equity claim" is as dramatic as the appellants suggest. The operations of many auditors and underwriters
extend to the United States, where contingent claims for reimbursement or contribution by entities "liable with the

debtor" are disallowed pursuant to § 502(e)(1)(B) of the U.S. Bankruptcy Code, 11 U.S.C.S. 7
(viii) The purpose of the legislation

55 The supervising judge indicated that if the claims of auditors and underwriters for contribution and indemnity
were not included within the meaning of "equity claim", the CCAA would permit an indirect remedy to the shareholders
when a direct remedy is not available. We would express this concept differently.

56  In our view, in enacting s. 6(8) of the CCAA, Parliament intended that a monetary loss suffered by a shareholder
(or other holder of an equity interest) in respect of his or her equity interest not diminish the assets of the debtor available
to general creditors in a restructuring. If a shareholder sues auditors and underwriters in respect of his or her loss, in
addition to the debtor, and the auditors or underwriters assert claims of contribution or indemnity against the debtor,
the assets of the debtor available to general creditors would be diminished by the amount of the claims for contribution
and indemnity.

IV Prematurity

57 Weare not persuaded that the supervising judge erred by determining that the appellants' claims were equity claims
before the claims procedure established in Sino-Forest's CCAA proceeding had been completed.

58 The supervising judge noted at para. 7 of his endorsement that from the outset, Sino-Forest, supported by
the Monitor, had taken the position that it was important that these proceedings be completed as soon as possible.
The need to address the characterization of the appellants' claims had also been clear from the outset. The appellants
have not identified any prejudice that arises from the determination of the issue at this stage. There was no additional
information that the appellants have identified that was not before the supervising judge. The Monitor, a court-appointed
officer, supported the motion procedure. The supervising judge was well positioned to determine whether the procedure
proposed was premature and, in our view, there is no basis on which to interfere with the exercise of his discretion.

V Summary

59  In conclusion, we agree with the supervising judge that the appellants' claims for contribution or indemnity are
equity claims within s. 2(1)(e) of the CCAA.

60 We reach this conclusion because of what we have said about the expansive language used by Parliament, the
language Parliament did not use, the avoidance of surplusage, the logic of the section, and what, from the foregoing, we
conclude is the purpose of the 2009 amendments as they relate to these proceedings.
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61  We see no basis to interfere with the supervising judge's decision to consider whether the appellants' claims were
equity claims before the completion of the claims procedure.

VI Disposition

62  This appeal is accordingly dismissed. As agreed, there will be no costs.
Appeal dismissed.

Footnotes

1 Credit Suisse Securities (Canada) Inc., TD Securities Inc., Dundee Securities Corporation (now known as DWM Securities
Inc.), RBC Dominion Securities Inc., Scotia Capital Inc., CIBC World Markets Inc., Merrill Lynch Canada Inc., Canaccord
Financial Ltd. (now known as Canaccord Genuity Corp.), Maison Placements Canada Inc., Credit Suisse Securities (USA)
LLC and Merrill Lynch, Pierce, Fenner & Smith Incorporated, successor by merger to Banc of America Securities LLC.

2 Noteholders holding in excess of $1.296 billion, or 72%, of Sino-Forest's approximately $1.8 billion in noteholders' debt have
executed written support agreements in favour of the Sino-Forest CCAA plan as of March 30, 2012. These include noteholders
represented by the Ad Hoc Committee of Noteholders.

3 None of the appellants are sued in Saskatchewan and all are sued in Ontario. E&Y is also sued in Quebec and New York and
the appellant underwriters are also sued in New York.

4 The supervising judge cited the following cases as authority for these propositions: Blue Range Resource Corp., Re, 2000
ABQB 4, 259 A.R. 30 (Alta. Q.B.); Stelco Inc., Re (2006), 17 C.B.R. (5th) 78 (Ont. S.C.J. [Commercial List]); Central Capital
Corp. (Re) (1996), 27 O.R. (3d) 494 (Ont. C.A.); Nelson Financial Group Ltd., Re,2010 ONSC 6229, 71 C.B.R. (5th) 153 (Ont.
S.C.J. [Commercial List]); EarthFirst Canada Inc., Re, 2009 ABQB 316, 56 C.B.R. (5th) 102 (Alta. Q.B.).

5 Securities Act, R.S.0. 1990, c. S.5, s. 130(1), (8); Securities Act, R.S.A. 2000, c. S-4, s. 203(1), (10); Securities Act, R.S.B.C.
1996, c. 418, s. 131(1), (11); The Securities Act, C.C.S.M. c. S50, s. 141(1), (11); Securities Act, S.N.B. 2004, c. S-5.5, s. 149(1),
(9); Securities Act, R.S.N.L. 1990, c. S-13, s. 130(1), (8); Securities Act, R.S.N.S. 1989, c. 418, s. 137(1), (8); Securities Act,
S.Nu. 2009, c. 12, s. 111(1), (12); Securities Act, SN.W.T. 2008, c. 10, s. 111(1), (12); Securities Act, R.S.P.E.I. 1988, c. S-3.1,
s. 111(1), (12); Securities Act, R.S.Q. c. V-1.1, ss. 218, 219, 221; The Securities Act, 1988, S.S. 1988-89, c¢. S-42.2, 5. 137(1), (9);
Securities Act, S.Y. 2007, c. 16,s. 111(1), (13).

6 We understand that this analysis was before the Standing Senate Committee on Banking, Trade and Commerce in 2007.

7 The United States Bankruptcy Court for the District of Delaware in In Re: Mid-American Waste Systems, Inc. 228 B.R. 816
(1999), indicated that this provision applies to underwriters' claims, and reflects the policy rationale that such stakeholders
are in a better position to evaluate the risks associated with the issuance of stock than are general creditors.
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In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as Amended

And In the Matter of a Plan of Compromise or Arrangement of Sino-Forest Corporation (Applicant)
Morawetz J.

Heard: June 26, 2012
Judgment: July 27, 2012
Docket: CV-12-9667-00CL

Counsel: Robert W. Staley, Jonathan Bell for Applicant

Jennifer Stam for Monitor

Kenneth Dekker for BDO Limited

Peter Griffin, Peter Osborne for Ernst & Young LLP

Benjamin Zarnett, Robert Chadwick, Brendan O'Neill for Ad Hoc Committee of Noteholders
James Grout for Ontario Securities Commission

Emily Cole, Joseph Marin for Allen Chan

Simon Bieber for David Horsley

David Bish, John Fabello, Adam Slavens for Underwriters Named in the Class Action
Max Starnino, Kirk Baert for Ontario Plaintiffs

Larry Lowenstein for Board of Directors

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act

XIX.5 Miscellaneous
Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous
Applicant SFC was granted stay under Companies' Creditors Arrangement Act (CCAA) in March 2012 and on same
date sales process order was granted — June 20, 2012 was established as claims bar date — SFC support of 72 per cent
of noteholders for intended to plan of compromise or arrangement — Class actions had been commenced against SFC
in both Ontario, Quebec, Saskatchewan, and New York State for damages resulting to purchase of shares in SFC at
inflated prices — Applicant brought application for declaration that claims against it which resulted from ownership,
purchase, or sale of equity interest in SFC, and related indemnity claims, were equity claims as defined in s. 2 of CCAA
— Application granted — Basis for differentiation flowed from fundamentally different nature of debt and equity
investments; sharecholders had unlimited upside potential when purchasing shares, while creditors had no corresponding
upside potential — Claims advanced in shareholder claims were clearly equity claims — Shareholder claims underlay
related indemnity claims — Plain language in definition of equity claim in CCAA did not focus on identity of claimant,
rather, it focused on nature of claim — It would be totally inconsistent to arrive at conclusion that would enable
either auditors or underwriters, through claim for indemnification, to be treated as creditors when underlying actions
of shareholders could not achieve same status.
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Table of Authorities
Cases considered by Morawetz J.:
Blue Range Resource Corp., Re (2000), 2000 CarswellAlta 12,259 A.R. 30, 76 Alta. L.R. (3d) 338, [2000] 4 W.W.R.
738, 2000 ABQB 4, 15 C.B.R. (4th) 169 (Alta. Q.B.) — referred to
Central Capital Corp., Re (1996), 132 D.L.R. (4th) 223, 27 O.R. (3d) 494, (sub nom. Royal Bank v. Central Capital
Corp.) 88 O.A.C. 161, 1996 CarswellOnt 316, 38 C.B.R. (3d) 1, 26 B.L.R. (2d) 88 (Ont. C.A.) — referred to
EarthFirst Canada Inc., Re (2009), 2009 ABQB 316, 2009 CarswellAlta 1069, 56 C.B.R. (5th) 102 (Alta. Q.B.) —
referred to
Nelson Financial Group Ltd., Re (2010), 71 C.B.R. (5th) 153, 75 B.L.R. (4th) 302, 2010 ONSC 6229, 2010
CarswellOnt 8655 (Ont. S.C.J. [Commercial List]) — referred to
Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2011), 2011 CarswellOnt 8590, 2011 ONSC 5018, 83
C.B.R. (5th) 123 (Ont. S.C.J. [Commercial List]) — followed
Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2012),2012 ONCA 10, 2012 CarswellOnt 103, 90 C.B.R.
(5th) 141 (Ont. C.A.) — referred to
Stelco Inc., Re (2006), 2006 CarswellOnt 407, 17 C.B.R. (5th) 95 (Ont. S.C.J. [Commercial List]) — referred to
Statutes considered:
Bankruptcy Code, 11 U.S.C. 1982
s. 510(b) — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 2(1) — considered

s. 2(1) "equity claim" — considered

w2

. 2(1) "equity claim" (d) — considered

w2

. 2(1) "equity claim" (¢) — considered

w2

. 2(1) "equity interest" — considered

w2

. 2(1) "equity interest" (a) — referred to
s. 6(8) — referred to

s. 22(1) — referred to
Securities Act, R.S.0. 1990, c. S.5
Generally — referred to

APPLICATION by insolvent company for declaration that certain claims against it were equity claims pursuant to
Companies' Creditors Arrangement Act.

Morawetz J.:
Overview

1 Sino-Forest Corporation ("SFC" or the "Applicant") seeks an order directing that claims against SFC, which result
from the ownership, purchase or sale of an equity interest in SFC, are "equity claims" as defined in section 2 of the
Companies' Creditors Arrangement Act ("CCAA") including, without limitation: (i) the claims by or on behalf of current
or former shareholders asserted in the proceedings listed in Schedule "A" (collectively, the "Shareholder Claims"); and (ii)
any indemnification claims against SFC related to or arising from the Shareholder Claims, including, without limitation,
those by or on behalf of any of the other defendants to the proceedings listed in Schedule "A" (the "Related Indemnity
Claims").
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2 SFC takes the position that the Shareholder Claims are "equity claims" as defined in the CCAA as they are claims
in respect of a monetary loss resulting from the ownership, purchase or sale of an equity interest in SFC and, therefore,
come within the definition. SFC also takes the position that the Related Indemnity Claims are "equity claims" as defined
in the CCAA as they are claims for contribution or indemnity in respect of a claim that is an equity claim and, therefore,
also come within the definition.

3 On March 30, 2012, the court granted the Initial Order providing for the CCAA stay against SFC and certain of
its subsidiaries. FTT Consulting Canada Inc. was appointed as Monitor.

4  On the same day, the Sales Process Order was granted, approving Sales Process procedures and authorizing and
directing SFC, the Monitor and Houlihan Lokey to carry out the Sales Process.

5 On May 14, 2012, the court issued a Claims Procedure Order, which established June 20, 2012 as the Claims Bar Date.
6  The stay of proceedings has since been extended to September 28, 2012.

7 Since the outset of the proceedings, SFC has taken the position that it is important for these proceedings to be
completed as soon as possible in order to, among other things, (i) enable the business operated in the Peoples Republic
of China ("PRC") to be separated from SFC and put under new ownership; (ii) enable the restructured business to
participate in the Q4 sales season in the PRC market; and (iii) maintain the confidence of stakeholders in the PRC
(including local and national governmental bodies, PRC lenders and other stakeholders) that the business in the PRC
can be successfully separated from SFC and operate in the ordinary course in the near future.

8  SFC has negotiated a Support Agreement with the Ad Hoc Committee of Noteholders and intends to file a plan of
compromise or arrangement (the "Plan") under the CCAA by no later than August 27, 2012, based on the deadline set
out in the Support Agreement and what they submit is the commercial reality that SFC must complete its restructuring
as soon as possible.

9  Noteholders holding in excess of $1.296 billion, or approximately 72% of the approximately $1.8 billion of SFC's
noteholders' debt, have executed written support agreements to support the SFC CCAA Plan as of March 30, 2012.

Shareholder Claims Asserted Against SFC
(i) Ontario

10 By Fresh as Amended Statement of Claim dated April 26, 2012 (the "Ontario Statement of Claim"), the Trustees
of the Labourers' Pension Fund of Central and Eastern Canada and other plaintiffs asserted various claims in a class
proceeding (the "Ontario Class Proceedings") against SFC, certain of its current and former officers and directors, Ernst
& Young LLP ("E&Y"), BDO Limited ("BDO"), Poyry (Beijing) Consulting Company Limited ("Poyry") and SFC's
underwriters (collectively, the "Underwriters").

11 Section 1(m) of the Ontario Statement of Claim defines "class" and "class members" as:

All persons and entities, wherever they may reside who acquired Sino's Securities during the Class Period by
distribution in Canada or on the Toronto Stock Exchange or other secondary market in Canada, which securities
include those acquired over the counter, and all persons and entities who acquired Sino's Securities during the Class
Period who are resident of Canada or were resident of Canada at the time of acquisition and who acquired Sino's
Securities outside of Canada, except the Excluded Persons.

12 The term "Securities" is defined as "Sino's common shares, notes and other securities, as defined in the OSA". The
term "Class Period" is defined as the period from and including March 19, 2007 up to and including June 2, 2011.
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13 The Ontario Class Proceedings seek damages in the amount of approximately $9.2 billion against SFC and the
other defendants.

14 The thrust of the complaint in the Ontario Class Proceedings is that the class members are alleged to have purchased
securities at "inflated prices during the Class Period" and that absent the alleged misconduct, sales of such securities
"would have occurred at prices that reflected the true value" of the securities. It is further alleged that "the price of Sino's
Securities was directly affected during the Class Period by the issuance of the Impugned Documents".

(ii) Quebec

15 By action filed in Quebec on June 9, 2011, Guining Liu commenced an action (the "Quebec Class Proceedings")
against SFC, certain of its current and former officers and directors, E&Y and Poyry. The Quebec Class Proceedings do
not name BDO or the Underwriters as defendants. The Quebec Class Proceedings also do not specify the quantum of
damages sought, but rather reference "damages in an amount equal to the losses that it and the other members of the
group suffered as a result of purchasing or acquiring securities of Sino at inflated prices during the Class Period".

16 The complaints in the Quebec Class Proceedings centre on the effect of alleged misrepresentations on the share
price. The duty allegedly owed to the class members is said to be based in "law and other provisions of the Securities
Act", to ensure the prompt dissemination of truthful, complete and accurate statements regarding SFC's business and
affairs and to correct any previously-issued materially inaccurate statements.

(iii) Saskatchewan

17 By Statement of Claim dated December 1, 2011 (the "Saskatchewan Statement of Claim"), Mr. Allan Haigh
commenced an action (the "Saskatchewan Class Proceedings") against SFC, Allen Chan and David Horsley.

18 The Saskatchewan Statement of Claim does not specify the quantum of damages sought, but instead states in
more general terms that the plaintiff seeks "aggravated and compensatory damages against the defendants in an amount
to be determined at trial".

19  The Saskatchewan Class Proceedings focus on the effect of the alleged wrongful acts upon the trading price of
SFC's securities:

The price of Sino's securities was directly affected during the Class Period by the issuance of the Impugned
Documents. The defendants were aware at all material times that the effect of Sino's disclosure documents upon
the price of its Sino's [sic] securities.

(iv) New York

20 By Verified Class Action Complaint dated January 27, 2012, (the "New York Complaint"), Mr. David Leapard
and IMF Finance SA commenced a class proceeding against SFC, Mr. Allen Chan, Mr. David Horsley, Mr. Kai Kit
Poon, a subset of the Underwriters, E&Y, and Ernst & Young Global Limited (the "New York Class Proceedings").

21 SFC contends that the New York Class Proceedings focus on the effect of the alleged wrongful acts upon the
trading price of SFC's securities.

22 The plaintiffs in the various class actions have named parties other than SFC as defendants, notably, the
Underwriters and the auditors, E&Y, and BDO, as summarized in the table below. The positions of those parties are
detailed later in these reasons.

Ontario Quebec Saskatchewan New York
E&Y LLP X X - X
E&Y Global - - - X
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BDO X - - -
Poyry X X - -
Underwriters 11 - - 2

Legal Framework

23 Even before the 2009 amendments to the CCAA dealing with equity claims, courts recognized that there
is a fundamental difference between shareholder equity claims as they relate to an insolvent entity versus creditor
claims. Essentially, shareholders cannot reasonably expect to maintain a financial interest in an insolvent company
where creditor claims are not being paid in full. Simply put, shareholders have no economic interest in an insolvent
enterprise: Blue Range Resource Corp., Re, [2000] 4 W.W.R. 738 (Alta. Q.B.) [Blue Range Resources); Stelco Inc., Re
[2006 CarswellOnt 407 (Ont. S.C.J. [Commercial List])], (2006) CanLII 1773 [Stelco); Central Capital Corp., Re (1996),
27 O.R. (3d) 494 (Ont. C.A.).

24 The basis for the differentiation flows from the fundamentally different nature of debt and equity investments.
Shareholders have unlimited upside potential when purchasing shares. Creditors have no corresponding upside potential:
Nelson Financial Group Ltd., Re, 2010 ONSC 6229 (Ont. S.C.J. [Commercial List]) [Nelson Financial).

25  Asaresult, courts subordinated equity claims and denied such claims a vote in plans of arrangement: Blue Range
Resource Corp., Re, supra; Stelco Inc., Re, supra; EarthFirst Canada Inc., Re (2009), 56 C.B.R. (5th) 102 (Alta. Q.B.)
[EarthFirst Canada); and Nelson Financial, supra.

26 In 2009, significant amendments were made to the CCAA. Specific amendments were made with the intention of
clarifying that equity claims are subordinated to other claims.

27 The 2009 amendments define an "equity claim" and an "equity interest". Section 2 of the CCAA includes the
following definitions:

"Equity Claim" means a claim that is in respect of an equity interest, including a claim for, among others, (...)

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);
"Equity Interest" means

(a) in the case of a company other than an income trust, a share in the company — or a warrant or option or
another right to acquire a share in the company — other than one that is derived from a convertible debt,

28  Section 6(8) of the CCAA prohibits a distribution to equity claimants prior to payment in full of all non-equity
claims.

29  Section 22(1) of the CCAA provides that equity claimants are prohibited from voting on a plan unless the court
orders otherwise.

Position of Ernst & Young

30 E&Y opposes the relief sought, at least as against E&Y, since the E&Y proof of claim evidence demonstrates in
its view that E&Y's claim:

(a) is not an equity claim;
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(b) does not derive from or depend upon an equity claim (in whole or in part);

(c) represents discreet and independent causes of action as against SFC and its directors and officers arising
from E&Y's direct contractual relationship with such parties (or certain of such parties) and/or the tortious
conduct of SFC and/or its directors and officers for which they are in law responsible to E&Y; and

(d) can succeed independently of whether or not the claims of the plaintiffs in the class actions succeed.

31 In its factum, counsel to E&Y acknowledges that during the periods relevant to the Class Action Proceedings,
E&Y was retained as SFC's auditor and acted as such from 2007 until it resigned on April 5, 2012.

32 OnJune 2, 2011, Muddy Waters LLC ("Muddy Waters") issued a report which purported to reveal fraud at SFC.
In the wake of that report, SFC's share price plummeted and Muddy Waters profited from its short position.

33 E&Y was served with a multitude of class action claims in numerous jurisdictions.

34 The plaintiffs in the Ontario Class Proceedings claim damages in the aggregate, as against all defendants, of
$9.2 billion on behalf of resident and non-resident shareholders and noteholders. The causes of action alleged are both
statutory, under the Securities Act (Ontario) and at common law, in negligence and negligent misrepresentation.

35  Inits factum, counsel to E&Y acknowledges that the central claim in the class actions is that SFC made a series
of misrepresentations in respect of its timber assets. The claims against E&Y and the other third party defendants are
that they failed to detect these misrepresentations and note in particular that E&Y's audit did not comply with Canadian
generally accepted accounting standards. Similar claims are advanced in Quebec and the U.S.

36 Counsel to E&Y notes that on May 14, 2012 the court granted a Claims Procedure Order which, among other
things, requires proofs of claim to be filed no later than June 20, 2012. E&Y takes issue with the fact that this motion
was then brought notwithstanding that proofs of claim and D&O proofs of claim had not yet been filed.

37  E&Y has filed with the Monitor, in accordance with the Claims Procedure Order, a proof of claim against SFC
and a proof of claim against the directors and officers of SFC.

38 E&Y takes the position that it has contractual claims of indemnification against SFC and its subsidiaries and has
statutory and common law claims of contribution and/or indemnity against SFC and its subsidiaries for all relevant years.
E&Y contends that it has stand-alone claims for breach of contract and negligent and/or fraudulent misrepresentation
against the company and its directors and officers.

39  Counsel submits that E&Y's claims against Sino-Forest and the SFC subsidiaries are:
(a) creditor claims;

(b) derived from E&Y retainers by and/or on behalf of Sino-Forest and the SFC subsidiaries and E&Y's
relationship with such parties, all of which are wholly independent and conceptually different from the claims
advanced by the class action plaintiffs;

(c) claims that include the cost of defending and responding to various proceedings, both pre- and post-filing;
and

(d) not equity claims in the sense contemplated by the CCAA. E&Y's submission is that equity holders of Sino-
Forest have not advanced, and could not advance, any claims against SFC's subsidiaries.

40 Counsel further contends that E&Y's claim is distinct from any and all potential and actual claims by the plaintiffs in
the class actions against Sino-Forest and that E&Y's claim for contribution and/or indemnity is not based on the claims
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against Sino-Forest advanced in the class actions but rather only in part on those claims, as any success of the plaintiffs in
the class actions against E&Y would not necessarily lead to success against Sino-Forest, and vice versa. Counsel contends
that E&Y has a distinct claim against Sino-Forest independent of that of the plaintiffs in the class actions. The success
of E&Y's claims against Sino-Forest and the SFC subsidiaries, and the success of the claims advanced by the class action
plaintiffs, are not co-dependent. Consequently, counsel contends that E&Y's claim is that of an unsecured creditor.

41 From a policy standpoint, counsel to E&Y contends that the nature of the relationship between a shareholder,
who may be in a position to assert an equity claim (in addition to other claims) is fundamentally different from the
relationship existing between a corporation and its auditors.

Position of BDO Limited

42  BDO was auditor of Sino-Forest Corporation between 2005 and 2007, when it was replaced by E&Y.
43 BDO has a filed a proof of claim against Sino-Forest pursuant to the Claims Procedure Order.

44  BDO's claim against Sino-Forest is primarily for breach of contract.

45  BDO takes the position that its indemnity claims, similar to those advanced by E&Y and the Underwriters, are
not equity claims within the meaning of s. 2 of the CCAA.

46  BDO adopts the submissions of E&Y which, for the purposes of this endorsement, are not repeated.
Position of the Underwriters

47  The Underwriters take the position that the court should not decide the equity claims motion at this time because it
is premature or, alternatively, if the court decides the equity claims motion, the equity claims order should not be granted
because the Related Indemnity Claims are not "equity claims" as defined in s. 2 of the CCAA.

48  The Underwriters are among the defendants named in some of the class actions. In connection with the offerings,
certain Underwriters entered into agreements with Sino-Forest and certain of its subsidiaries providing that Sino-Forest
and, with respect to certain offerings, the Sino-Forest subsidiary companies, agree to indemnify and hold harmless the
Underwriters in connection with an array of matters that could arise from the offerings.

49  The Underwriters raise the following issues:
(1) Should this court decide the equity claims motion at this time?
(i1) If this court decides the equity claims motion at this time, should the equity claims order be granted?
50  On the first issue, counsel to the Underwriters takes the position that the issue is not yet ripe for determination.

51 Counsel submits that, by seeking the equity claims order at this time, Sino-Forest is attempting to pre-empt the
Claims Procedure Order, which already provides a process for the determination of claims. Until such time as the claims
procedure in respect of the Related Indemnity Claims is completed, and those claims are determined pursuant to that
process, counsel contends the subject of the equity claims motion raises a merely hypothetical question as the court is
being asked to determine the proper interpretation of s. 2 of the CCAA before it has the benefit of an actual claim in
dispute before it.

52 Counsel further contends that by asking the court to render judgment on the proper interpretation of s. 2 of the
CCAA in the hypothetical, Sino-Forest has put the court in a position where its judgment will not be made in the context
of particular facts or with a full and complete evidentiary record.
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53 Even if the court determines that it can decide this motion at this time, the Underwriters submit that the relief
requested should not be granted.

Position of the Applicant

54  The Applicant submits that the amendments to the CCAA relating to equity claims closely parallel existing U.S.
law on the subject and that Canadian courts have looked to U.S. courts for guidance on the issue of equity claims as the
subordination of equity claims has long been codified there: see e.g. Blue Range Resources, supra, and Nelson Financial,
supra.

55 The Applicant takes the position that based on the plain language of the CCAA, the Shareholder Claims are
"equity claims" as defined in s. 2 as they are claims in respect of a "monetary loss resulting from the ownership, purchase
or sale of an equity interest".

56  The Applicant also submits the following:

(a) the Ontario, Quebec, Saskatchewan and New York Class Actions (collectively, the "Class Actions") all
advance claims on behalf of sharcholders.

(b) the Class Actions also allege wrongful conduct that affected the trading price of the shares, in that the
alleged misrepresentation "artificially inflated" the share price; and

(c) the Class Actions seek damages relating to the trading price of SFC shares and, as such, allege a "monetary
loss" that resulted from the ownership, purchase or sale of shares, as defined in s. 2 of the CCAA.

57  Counsel further submits that, as the Shareholder Claims are "equity claims", they are expressly subordinated to
creditor claims and are prohibited from voting on the plan of arrangement.

58 Counsel to the Applicant also submits that the definition of "equity claims" in s. 2 of the CCAA expressly includes
indemnity claims that relate to other equity claims. As such, the Related Indemnity Claims are equity claims within the
meaning of s. 2.

59  Counsel further submits that there is no distinction in the CCAA between the source of any claim for contribution
or indemnity; whether by statute, common law, contractual or otherwise. Further, and to the contrary, counsel submits
that the legal characterization of a contribution or indemnity claim depends solely on the characterization of the primary
claim upon which contribution or indemnity is sought.

60 Counsel points out that in Return on Innovation Capital Ltd. v. Gandi Innovations Ltd.,2011 ONSC 5018 (Ont. S.C.J.
[Commercial List]), leave to appeal denied, 2012 ONCA 10 (Ont. C.A.) [Return on Innovation] this court characterized
the contractual indemnification claims of directors and officers in respect of an equity claim as "equity claims".

61 Counsel also submits that guidance on the treatment of underwriter and auditor indemnification claims can be
obtained from the U.S. experience. In the U.S., courts have held that the indemnification claims of underwriters for
liability or defence costs constitute equity claims that are subordinated to the claims of general creditors. Counsel submits
that insofar as the primary source of liability is characterized as an equity claim, so too is any claim for contribution
and indemnity based on that equity claim.

62  In this case, counsel contends, the Related Indemnity Claims are clearly claims for "contribution and indemnity"
based on the Shareholder Claims.

Position of the Ad Hoc Noteholders
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63  Counsel to the Ad Hoc Noteholders submits that the Shareholder Claims are "equity claims" as they are claims
in respect of an equity interest and are claims for "a monetary loss resulting from the ownership, purchase or sale of an
equity interest" per subsection (d) of the definition of "equity claims" in the CCAA.

64  Counsel further submits that the Related Indemnity Claims are also "equity claims" as they fall within the "clear
and unambiguous" language used in the definition of "equity claim" in the CCAA. Subsection (¢) of the definition refers
expressly and without qualification to claims for "contribution or indemnity" in respect of claims such as the Shareholder
Claims.

65  Counsel further submits that had the legislature intended to qualify the reference to "contribution or indemnity"
in order to exempt the claims of certain parties, it could have done so, but it did not.

66 Counsel also submits that, if the plain language of subsection () is not upheld, shareholders of SFC could potentially
create claims to receive indirectly what they could not receive directly (i.e., payment in respect of equity claims through
the Related Indemnity Claims) — a result that could not have been intended by the legislature as it would be inconsistent
with the purposes of the CCAA.

67 Counsel to the Ad Hoc Noteholders also submits that, before the CCAA amendments in 2009 (the "CCAA
Amendments"), courts subordinated claims on the basis of:

(a) the general expectations of creditors and shareholders with respect to priority and assumption of risks; and

(b) the equitable principles and considerations set out in certain U.S. cases: see e.g. Blue Range Resource Corp.,
Re, supra.

68  Counsel further submits that, before the CCAA Amendments took effect, courts had expanded the types of claims
characterized as equity claims; first to claims for damages of defrauded shareholders and then to contractual indemnity
claims of shareholders: see Blue Range Resources, supra and EarthFirst Canada, supra.

69 Counsel for the Ad Hoc Noteholders also submits that indemnity claims of underwriters have been treated as
equity claims in the United States, pursuant to section 510(b) of the U.S. Bankruptcy Code. This submission is detailed
at paragraphs 20-25 of their factum which reads as follows:

20. The desire to more closely align the Canadian approach to equity claims with the U.S. approach was among
the considerations that gave rise to the codification of the treatment of equity claims. Canadian courts have also
looked to the U.S. law for guidance on the issue of equity claims where codification of the subordination of equity
claims has been long-standing.

Janis Sarra at p. 209, Ad Hoc Committee's Book of Authorities, Tab 10.

Report of the Standing Senate Committee on Banking, Trade and Commerce, "Debtors and Creditors Sharing
the Burden: A Review of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement
act" (2003) at 158, [...]

Blue Range [Resources] at paras. 41-57 [...]

21. Pursuant to § 510(b) of the U.S. Bankruptcy Code, all creditors must be paid in full before shareholders are
entitled to receive any distribution. § 510(b) of the U.S. Bankruptcy Code and the relevant portion of § 502, which
is referenced in § 510(b), provide as follows:

§ 510. Subordination
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(b) For the purpose of distribution under this title, a claim arising from rescission of a purchase or sale of
a security of the debtor or of an affiliate of the debtor, for damages arising from the purchase or sale of
such a security, or for reimbursement or contribution allowed under 502 on account of such a claim, shall
be subordinated to all claims or interests that are senior to or equal the claim or interest represented by such
security, except that if such security is common stock, such claim has the same priority as common stock.

§ 502. Allowance of claims or interests

(e) (1) Notwithstanding subsections (a), (b) and (c) of this section and paragraph (2) of this subsection, the
court shall disallow any claim for reimbursement or contribution of an entity that is liable with the debtor on
or has secured the claim of a creditor, to the extent that

(B) such claim for reimbursement or contribution is contingent as of the time of allowance or disallowance of
such claim for reimbursement or contribution; or

(2) A claim for reimbursement or contribution of such an entity that becomes fixed after the commencement of
the case shall be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or disallowed
under subsection (d) of this section, the same as if such claim had become fixed before the date of the filing
of the petition.

22. U.S. appellate courts have interpreted the statutory language in § 510(b) broadly to subordinate the claims of
shareholders that have a nexus or causal relationship to the purchase or sale of securities, including damages arising
from alleged illegality in the sale or purchase of securities or from corporate misconduct whether predicated on pre
or post-issuance conduct.

Re Telegroup Inc. (2002), 281 F. 3d 133 (3 rd Cir. U.S. Court of Appeals)

[..]

American Broadcasting Systems Inc. v. Nugent, U.S. Court of Appeals for the Ninth Circuit, Case Number
98-17133 (24 January 2001) [...]

23. Further, U.S. courts have held that indemnification claims of underwriters against the corporation for liability
or defence costs when shareholders or former shareholders have sued underwriters constitute equity claims in the
insolvency of the corporation that are subordinated to the claims of general creditors based on: (a) the plain language
of § 510(b), which references claims for "reimbursement or contribution" and (b) risk allocation as between general
creditors and those parties that play a role in the purchase and sale of securities that give rise to the shareholder
claims (i.e., directors, officers and underwriters).

Inre Mid-American Waste Sys., 228 B.R. 816, 1999 Bankr. LEXIS 27 (Bankr. D. Del. 1999) [ Mid-American]|...]
In re Jacom Computer Servs., 280 B.R. 570, 2002 Bankr. LEXIS 758 (Bankr. S.D.N.Y. 2002) [...]

24. In Mid-American, the Court stated the following with respect to the "plain language" of § 510(b), its origins and
the inclusion of "reimbursement or contribution" claims in that section:

... I find that the plain language of § 510(b), its legislative history, and applicable case law clearly show that §
510(b) intends to subordinate the indemnification claims of officers, directors, and underwriters for both liability
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and expenses incurred in connection with the pursuit of claims for rescission or damages by purchasers or sellers
of the debtor's securities. The meaning of amended § 510(b), specifically the language "for reimbursement or
contribution ... on account of [a claim arising from rescission or damages arising from the purchase or sale of
a security]," can be discerned by a plain reading of its language.

... it is readily apparent that the rationale for section 510(b) is not limited to preventing shareholder claimants
from improving their position vis-a-vis general creditors; Congress also made the decision to subordinate based
on risk allocation. Consequently, when Congress amended § 510(b) to add reimbursement and contribution claims,
it was not radically departing from an equityholder claimant treatment provision, as Nat West suggests; it simply
added to the subordination treatment new classes of persons and entities involved with the securities transactions
giving rise to the rescission and damage claims. The 1984 amendment to § 510(b) is a logical extension of one
of the rationales for the original section — because Congress intended the holders of securities law claims to be
subordinated, why not also subordinate claims of other parties (e.g., officers and directors and underwriters) who
play a role in the purchase and sale transactions which give rise to the securities law claims? As 1 view it, in 1984
Congress made a legislative judgment that claims emanating from tainted securities law transactions should
not have the same priority as the claims of general creditors of the estate.

[emphasis added]

[..]

25. Further, the U.S. courts have held that the degree of culpability of the respective parties is a non-issue in the
disallowance of claims for indemnification of underwriters; the equities are meant to benefit the debtor's direct
creditors, not secondarily liable creditors with contingent claims.

In re Drexel Burnham Lambert Group, 1992 Bankr. LEXIS 2023 (Bankr. S.D.N.Y. 1992)[...]

70  Counsel submits that there is no principled basis for treating indemnification claims of auditors differently than
those of underwriters.

Analysis
Is it Premature to Determine the Issue?

71 Theclass action litigation was commenced prior to the CCAA Proceedings. It is clear that the claims of shareholders
as set out in the class action claims against SFC are "equity claims" within the meaning of the CCAA.

72 In my view, this issue is not premature for determination, as is submitted by the Underwriters.

73 The Class Action Proceedings preceded the CCAA Proceedings. It has been clear since the outset of the CCAA
Proceedings that this issue — namely, whether the claims of E&Y, BDO and the Underwriters as against SFC, would
be considered "equity claims" — would have to be determined.

74 Tt has also been clear from the outset of the CCAA Proceedings, that a Sales Process would be undertaken and the
expected proceeds arising from the Sales Process would generate proceeds insufficient to satisfy the claims of creditors.

75 The Claims Procedure is in place but, it seems to me that the issue that has been placed before the court on
this motion can be determined independently of the Claims Procedure. I do not accept that any party can be said to be
prejudiced if this threshold issue is determined at this time. The threshold issue does not depend upon a determination of
quantification of any claim. Rather, its effect will be to establish whether the claims of E&Y, BDO and the Underwriters
will be subordinated pursuant to the provisions of the CCAA. This is independent from a determination as to the validity
of any claim and the quantification thereof.
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Should the Equity Claims Order be Granted?

76 Iam in agreement with the submission of counsel for the Ad Hoc Noteholders to the effect that the characterization
of claims for indemnity turns on the characterization of the underlying primary claims.

77 In my view, the claims advanced in the Shareholder Claims are clearly equity claims. The Shareholder Claims
underlie the Related Indemnity Claims.

78  In my view, the CCAA Amendments have codified the treatment of claims addressed in pre-amendment cases and
have further broadened the scope of equity claims.

79  The plain language in the definition of "equity claim" does not focus on the identity of the claimant. Rather, it
focuses on the nature of the claim. In this case, it seems clear that the Shareholder Claims led to the Related Indemnity
Claims. Put another way, the inescapable conclusion is that the Related Indemnity Claims are being used to recover an
equity investment.

80 The plain language of the CCAA dictates the outcome, namely, that the Shareholder Claims and the Related
Indemnity Claims constitute "equity claims" within the meaning of the CCAA. This conclusion is consistent with the
trend towards an expansive interpretation of the definition of "equity claims" to achieve the purpose of the CCAA.

81 In Return on Innovation, Newbould J. characterized the contractual indemnification claims of directors and
officers as "equity claims". The Court of Appeal denied leave to appeal. The analysis in Return on Innovation leads to the
conclusion that the Related Indemnity Claims are also equity claims under the CCAA.

82 It would be totally inconsistent to arrive at a conclusion that would enable either the auditors or the Underwriters,
through a claim for indemnification, to be treated as creditors when the underlying actions of the shareholders cannot
achieve the same status. To hold otherwise would indeed provide an indirect remedy where a direct remedy is not
available.

83  Further, on the issue of whether the claims of E&Y, BDO and the Underwriters fall within the definition of equity
claims, there are, in my view, two aspects of these claims and it is necessary to keep them conceptually separate.

84  The first and most significant aspect of the claims of E&Y, BDO and the Underwriters constitutes an "equity claim"
within the meaning of the CCAA. Simply put, but for the Class Action Proceedings, it is inconceivable that claims of this
magnitude would have been launched by E&Y, BDO and the Underwriters as against SFC. The class action plaintiffs
have launched their actions against SFC, the auditors and the Underwriters. In turn, E&Y, BDO and the Underwriters
have launched actions against SFC and its subsidiaries. The claims of the shareholders are clearly "equity claims" and
a plain reading of s. 2(1)(e) of the CCAA leads to the same conclusion with respect to the claims of E&Y, BDO and
the Underwriters. To hold otherwise, would, as stated above, lead to a result that is inconsistent with the principles of
the CCAA. It would potentially put the shareholders in a position to achieve creditor status through their claim against
E&Y, BDO and the Underwriters even though a direct claim against SFC would rank as an "equity claim".

85 I also recognize that the legal construction of the claims of the auditors and the Underwriters as against SFC is
different than the claims of the shareholders against SFC. However, that distinction is not, in my view, reflected in the
language of the CCAA which makes no distinction based on the status of the party but rather focuses on the substance
of the claim.

86  Critical to my analysis of this issue is the statutory language and the fact that the CCAA Amendments came into
force after the cases relied upon by the Underwriters and the auditors.

87 It has been argued that the amendments did nothing more than codify pre-existing common law. In many respects,
I accept this submission. However, I am unable to accept this submission when considering s. 2(1) of the CCAA, which
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provides clear and specific language directing that "equity claim" means a claim that is in respect of an equity interest,
including a claim for, among other things, "(e) contribution or indemnity in respect of a claim referred to in any of
paragraphs (a) to (d)".

88 Given that a shareholder claim falls within s. 2(1)(d), the plain words of subsections (d) and (e) lead to the
conclusions that I have set out above.

89 I fail to see how the very clear words of subsection (e) can be seen to be a codification of existing law. To arrive
at the conclusion put forth by E&Y, BDO and the Underwriters would require me to ignore the specific words that
Parliament has recently enacted.

90 I cannot agree with the position put forth by the Underwriters or by the auditors on this point. The plain wording
of the statute has persuaded me that it does not matter whether an indemnity claim is seeking no more than allocation
of fault and contribution at common law, or whether there is a free-standing contribution and indemnity claim based
on contracts.

91 However, thatis not to say that the full amount of the claim by the auditors and Underwriters can be characterized,
at this time, as an "equity claim".

92  The second aspect to the claims of the auditors and underwriters can be illustrated by the following hypothetical:
if the claim of the shareholders does not succeed against the class action defendants, E&Y, BDO and the Underwriters
will not be liable to the class action plaintiffs. However, these parties may be in a position to demonstrate that they do
have a claim against SFC for the costs of defending those actions, which claim does not arise as a result of "contribution
or indemnity in respect of an equity claim".

93  Itcould very well be that each of E&Y, BDO and the Underwriters have expended significant amounts in defending
the claims brought by the class action plaintiffs which, in turn, could give rise to contractual claims as against SFC. If
there is no successful equity claim brought by the class action plaintiffs, it is arguable that any claim of E&Y, BDO and
the Underwriters may legitimately be characterized as a claim for contribution or indemnity but not necessarily in respect
of an equity claim. If so, there is no principled basis for subordinating this portion of the claim. At this point in time, the
quantification of such a claim cannot be determined. This must be determined in accordance with the Claims Procedure.

94  However, it must be recognized that, by far the most significant part of the claim, is an "equity claim".

95 In arriving at this determination, I have taken into account the arguments set forth by E&Y, BDO and the
Underwriters. My conclusions recognize the separate aspects of the Related Indemnity Claims as submitted by counsel
to the Underwriters at paragraph 40 of their factum which reads:

...it must be recognized that there are, in fact, at least two different kinds of Related Indemnity Claims:

(a) indemnity claims against SFC in respect of Shareholder Claims against the auditors and the Underwriters;
and

(b) indemnity claims against SFC in respect of the defence costs of the auditors and the Underwriters in
connection with defending themselves against Shareholder Claims.

Disposition

96 In the result, an order shall issue that the claims against SFC resulting from the ownership, purchase or sale
of equity interests in SFC, including, without limitation, the claims by or on behalf of current or former shareholders
asserted in the proceedings listed in Schedule "A" are "equity claims" as defined in s. 2 of the CCAA, being claims in
respect of monetary losses resulting from the ownership, purchase or sale of an equity interest. It is noted that counsel
for the class action plaintiffs did not contest this issue.
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97  In addition, an order shall also issue that any indemnification claim against SFC related to or arising from the
Shareholders Claims, including, without limitation, by or on behalf of any of the other defendants to the proceedings
listed in Schedule "A" are "equity claims" under the CCAA, being claims for contribution or indemnity in respect of a
claim that is an equity claim. However, I feel it is premature to determine whether this order extends to the aspect of
the Related Indemnity Claims that corresponds to the defence costs of the Underwriters and the auditors in connection
with defending themselves against the Shareholder Claims.

98 A direction shall also issue that these orders are made without prejudice to SFC's rights to apply for a similar
order with respect to (i) any claims in the statement of claim that are in respect of securities other than shares and (ii)
any indemnification claims against SFC related thereto.

Schedule "A'" — Shareholder Claims

1. Trustees of the Labourers' Pension Fund of Central and Eastern Canada et al. v. Sino-Forest Corporation et al. (Ontario
Superior Court of Justice, Court File No. CV-11-431153-00CP)

2. Guining Liu v. Sino-Forest Corporation et al. (Quebec Superior Court, Court File No.: 200-06-000132-111)
3. Allan Haigh v. Sino-Forest Corporation et al. (Saskatchewan Court of Queen's Bench, Court File No. 2288 of 2011)

4. David Leapard et al. v. Allen T.Y. Chan et al. (District court of the Southern District of New York, Court File No.
650258/2012)
Application granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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provided indemnity for board members and officers in its corporate documentation — Creditors were officers and board
members of GH LLC — G Ltd. provided indemnity for directors and officers in its corporate documentation, but only
one creditor was found to be director and officer — That creditor would not receive any payment from G Ltd. based on
agreement subordinating his claims against G Ltd. to claims of T Inc., and amounts owing to T Inc. — Other companies
in GG did not provide indemnity to creditors in corporate documentation or agreement — GG did not acknowledge
liability to indemnify creditors — Monitor did not knowingly approve payment of creditors' defence costs of arbitration.
Bankruptcy and insolvency --- Priorities of claims — Restricted and postponed claims — Officers, directors, and
stockholders
Equity claims — GG was group of companies under protection pursuant to Companies' Creditors Arrangement Act
(CCAA) — GH LLC was parent of other companies in GG — Creditors were officers and board members of GH
LLC — T Inc. invested in GG by way of debt and equity — T Inc. brought arbitration proceedings against creditors
for recovery of its investment in GG — Creditors filed proof of claim against GG based on indemnity provisions —
Creditors claimed they were entitled to indemnification by GG in respect of any damages award made against them in
arbitration — Creditors disputed monitor's disallowance of indemnity claims — Monitor brought motion for advice and
directions relating to creditors' indemnity claims — Motion was granted — Creditors' claims, as equity claims, were not
to be paid until all other claims were paid in full, pursuant to s. 6(8) of CCAA — T Inc.'s claims in arbitration were equity
claims, so creditors' claims for indemnity against those claims in CCAA process were also equity claims — T Inc. brought
claims against creditors for breach of contract, fraud, rescission, negligent misrepresentation, breach of fiduciary duty,
for purpose of recovering its investment made in GH LLC — Fact that T Inc.'s claim was based on those causes of action
did not make it any less of claim in equity because T Inc. was seeking return of its equity investment.
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous
Equity claims — GG was group of companies under protection pursuant to Companies' Creditors Arrangement Act
(CCAA) — GH LLC was parent of other companies in GG — Creditors were officers and board members of GH
LLC — T Inc. invested in GG by way of debt and equity — T Inc. brought arbitration proceedings against creditors
for recovery of its investment in GG — Creditors filed proof of claim against GG based on indemnity provisions —
Creditors claimed they were entitled to indemnification by GG in respect of any damages award made against them in
arbitration — Creditors disputed monitor's disallowance of indemnity claims — Monitor brought motion for advice and
directions relating to creditors' indemnity claims — Motion was granted — Creditors' claims, as equity claims, were not
to be paid until all other claims were paid in full, pursuant to s. 6(8) of CCAA — T Inc.'s claims in arbitration were equity
claims, so creditors' claims for indemnity against those claims in CCAA process were also equity claims — T Inc. brought
claims against creditors for breach of contract, fraud, rescission, negligent misrepresentation, breach of fiduciary duty,
for purpose of recovering its investment made in GH LLC — Fact that T Inc.'s claim was based on those causes of action
did not make it any less of claim in equity because T Inc. was seeking return of its equity investment.
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MOTION by monitor for advice and directions in connection with indemnity claims made by creditors.
Newbould J.:

1 This is a motion brought by BDO Canada Limited in its capacity as the Court-appointed Monitor of Gandi
Innovations Limited, Gandi Innovations Holdings LLC, Gandi Innovations LLC, Gandi Innovations Hold Co, and
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Gandi Special Holdings LLC (the "Gandi Group") for advice and directions, and particularly to determine preliminary
issues in connection with the indemnity claims made by Hary Gandy, James Gandy and Trent Garmoe (the "Claimants")
against all of the Gandi Group.

2 The Gandi Group is under CCAA protection. The Monitor was appointed in the Initial Order on May 8, 2009.

3 The business and assets of the Gandi Group have been sold with court approval. The proceeds from the sale are being
held by the Monitor for eventual distribution to unsecured creditors pursuant to a plan of compromise and arrangement.

Arbitration proceedings and indemnity claims

4 Gandi Innovations Holdings LLC ("Gandi Holdings") was incorporated pursuant to the laws of the State of
Delaware on August 24, 2007. On September 12, 2007, the Gandi Group re-organized their business structure so that
Gandi Holdings became the direct or indirect parent of the other various entities comprising the Gandi Group.

5 TA Associates Inc. is a general partner for a number of TA partners. In conjunction with the reorganization of
Gandi Holdings, it advanced approximately US $75 million on September 12, 2007 by way of debt and equity to the
Gandi Group. The advance consisted of:

(1) an equity investment in the amount of US $50 million made pursuant to the terms of a Membership Interest
Purchase Agreement in respect of Gandi Holdings dated as of September 12, 2007 made between, among others,
Gandi Holdings, TA Associates and the Claimants in their personal capacities; and

(i) an unsecured loan in the amount of US $25 million which amount was guaranteed by other members of
the Gandi Group.

6 InJanuary 2009, TA Associates commenced an arbitration proceeding against the Claimants. In the arbitration TA
Associates claim damages against the Claimants in an amount of US $75 million with interest, being the total amount
of TA Associates' investment in the Gandi Group. The arbitration has not yet been heard on its merits.

7 On December 20, 2010, the Monitor received proofs of claim of Hary Gandy and James Gandy against the Gandi
Group in the approximate amount of $76 million and a proof of claim of Trent Garmoe against the Gandi Group in
an approximate amount of $88 million. The Claimants assert an entitlement to indemnification by the Gandi Group in
respect of any award of damages which may be made against them in the arbitration together with all legal fees incurred
by the Claimants in defending the arbitration.

8 The proofs of claim filed by the Claimants rely on indemnity provisions set out in the Amended and Restated
Limited Liability Company Agreement of Gandi Holdings and a separate Indemnification Agreement made by Gandi
Holdings entered into in connection with the Membership Agreement made at the time of the TA Associates investment
with Gandi Holdings. Gandi Holdings is the only Gandi entity that is a party to these indemnity agreements.

9 On March 11, 2011 the Monitor disallowed the indemnity claims and advised the Claimants that based on the
evidence filed in support of the indemnity claims, any indemnity claim would be solely against Gandi Holdings.

10 The Claimants have served notices of dispute and have provided to the Monitor a memorandum of articles of
Association of Gandi Canada which provides an indemnity in favour of directors and officers of Gandi Canada in certain
circumstances.

11 There is also an indemnity of Gandi Innovations Hold Co ("Gandi Hold Co"). At the relevant times James Gandy
was the sole director of the company.

12 There has been an extensive search for corporate documents. The Monitor made inquiries of Jaffe Raitt Heuer &
Weiss Inc., former corporate counsel of the Gandi Group, and learned that all of corporate governance documents of the
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Gandi Group, at Hary Gandy's request, had been sent to Stikeman Elliot LLP, insolvency counsel for the Gandi Group,
following the CCAA filing date. Counsel for the Monitor attended at the offices of Stikeman Elliott and reviewed the
corporate governance documents in its possession.

13 In addition the Monitor contacted counsel for Agfa, the purchaser of the assets of the Gandi Group, to inquire if
it has in its possession copies of the Gandi Group's corporate governance records. The Monitor was advised by counsel
for Agfa that Agfa was not able to find any corporate governance documents of the Gandi Group entities.

14 The Monitor also reviewed the books and records of the Gandi Group in storage. In addition, the Monitor advised
the Claimants that should they wish to undertake a review of the Gandi Group's records in storage, the Claimants were
invited to contact the Monitor and arrange for such review. The review was arranged and conducted by the Claimants
on June 3, 2011.

15  Itis a fact that there are not in existence documents that support the Claimants all being entitled to indemnities
from each corporate entity in the Gaudi Group.

Issues

16 Whether the Claimants will ever be with held liable in the arbitration is not yet known. However, whether the
Claimants have rights to indemnification against all of the Gandi Group or against only Gandi Holdings and Gandi
Hold Co will assist the Monitor in determining whether to proceed with a consolidated plan of arrangement or file an
alternative plan excluding Gandi Holdings and/or Gandi Hold Co which would enable the Monitor to make a meaningful
distribution to unsecured creditors prior to the completion of the arbitration.

17  There is another preliminary issue. In the arbitration, TA Associates seeks to recover against the Claimants their
equity investment of US $50 million, for which the Claimants in turn have sought indemnification from the Gandi Group.
The Monitor seeks a preliminary determination as to whether these claims for indemnification relating to the claim by
TA Associates for its equity investment constitute "equity claims" under the CCAA. A determination of this issue will
assist the Monitor in determining the maximum amount which can be claimed by the Claimants and may facilitate an
earlier distribution of funds available to unsecured creditors.

Discussion
(a) Indemnity agreements

18  An Amended and Restated Limited Liability Company Agreement of Gandi Holdings dated September 12, 2007
provides for an indemnity by Gandi Holdings in section 6.8(a) for board members and officers. There is no dispute that
the Claimants were officers and board members of Gandi Holdings. It also contains in section 7.6 an indemnity for
Members as follows:

(a) Without limitation of any other provision of this Agreement executed in connection herewith, the Company
agrees to defend, indemnify and hold each Member, its affiliates and their respective direct and indirect partners
(including partners of partners and stockholders and members of partners), members, stockholders, directors,
officers, employees and agents and each person who controls any of them...

19  Superwide Limited Partnership is a Member and the Claimants are partners of Superwide. Thus the Claimants
are indemnified by Gandi Holdings by that provision as well.

20  There is a form on indemnity agreement made between Gandi Holdings and indemnitees. The form in the record
is an unsigned copy dated September 11, 2007. Neither the monitor nor any of the parties have been able to locate any
of these agreements signed in favour of the Claimants. Hary Gandi, who swore an affidavit for the Claimants, said
that a copy of this agreement was signed between Gandi Holdings and each of the Claimants on September 12, 2007.
It contains the following:
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WHEREAS, the Company desires to provide Indemnitee with specific contractual assurance of Indemnitee's
rights to full indemnification against litigation risks and related expenses (regardless, among other things, of any
amendment to or revocation of the Company's LLC Agreement or any change in the ownership of the Company
or the composition of its Board of Managers) ...

3. Agreement to indemnify... if Indemnitee was or is a party or is threatened to be made a party to any Proceeding
by reason of Indemnitee's Corporate Status, Indemnitee shall be indemnified by the Company against all Expenses
and Liabilities incurred ...."

21 Assuming that this form of indemnity agreement was signed by Gandi Holdings and the Claimants, they would
be covered by it.

22 The Claimants contend that each of the corporate entities in the Gandi Group signed an indemnity in favour of
each of them. This is based on a statement in the affidavit of Hary Gandy that Gandi Holdings and the other CCAA
Respondents provided additional indemnities to him, James Gandy and Trent Garmoe dated September 12, 2007. He
attached to his affidavit a form of the indemnification agreement to be signed by Gandi Holdings. No affidavit was filed
from James Gandy or Trent Garmoe.

23 There is no form of indemnity agreement in existence which names an indemnifier other than Gandi Holdings.

24 The date of September 12, 2007, said to be the date that all of the entities in the Gandi Group signed indemnities
in favour of each of the claimants, was the date of the investment by TA Associates in which it purchased a membership
interest in Gandi Holdings only. Representatives of TA Associates received identical indemnities from Gandi Holdings.
There is no evidence that any indemnities from any of the other Gandi Group entities were made at that time. To the
contrary, the Membership Interest Purchase Agreement under which TA Associates purchased its membership interest
in Gandi Holdings contained as a condition to closing a requirement that Gandi Holdings sign an indemnification
agreement. The indemnification was only to be given by Gandi Holdings. There was no requirement for an indemnity
to be given by any other entity in the Gandi Group,.

25  Ido not accept the bald statement of Hary Gandy that all of the entities in the Gandi Group gave indemnities at
the time. The only indemnities that were given were by Gaudi Holdings.

(b) Memorandum and articles of Gandi Hold Co

26 In the course of its investigation, the Monitor did locate an indemnity granted by Gandi Hold Co in its
Memorandum and Articles in favour of its directors and officers. Those articles contain an indemnity in the same
terms as the indemnity in the Gandi Innovations Limited articles, as discussed below. As the Monitor does not seek a
determination regarding indemnities given by Gandi Hold Co, I need not discuss whether one or more of the Claimants
is entitled to be indemnified by these articles.

(¢) Articles of Association of Gandi Innovations Limited ( Gandi Canada)
27  The articles of this company contain an indemnity as follows:

Every director or officer, former director or officer, or person who acts or acted at the Company's request, as a

director or officer of the Company, a body corporate, partnership or other association of which the Company is or

was a shareholder, partner, member or creditor and the heirs and legal representatives of such person, in absence
of any dishonesty on the part of such persons shall be indemnified by the Company...in respect of any claim made
against such person ... by reason of being or having been a director or officer of the Company. [emphasis added]
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28  The corporate records sent to the Monitor by the corporate solicitors who incorporated the company name James
Gandy as the president, treasurer and secretary and as the sole director. Hary Gandy stated at the outset of his affidavit
filed on behalf of the claimants that he was the president and chief executive officer and chairman of the board of the
companies that made up the Gandi Group. There are no corporate records that support that assertion and on his cross-
examination he acknowledged he had no documents, including board resolutions, contracts or appointment letters to
show that he was ever a director or officer of Gandi Innovations Limited. He said that he was directing the business of
all of the entities. On his cross-examination, he said that as far as he was concerned, James Handy and Trent Garmoe
were directors and officers of the company.

29  James Gandy did not file any affidavit to say that he was not the president, treasurer and secretary of the company,
as shown in the corporate records. Trent Garmoe did not file any affidavit. I think it fair to draw an adverse inference
that their evidence would not have been helpful to their case.

30 The affidavit of Bruce Johnston filed on behalf of TA Associates states that Hary Gandy and Trent Garmoe were
not directors or officers of Gandi Innovations Limited and that a document printed from the Nova Scotia Registry of
Joint Stock Companies which was included in the closing documents for TA Associates' investment showed that James
Gandy was the only director and officer of Gandi Innovations Limited.

31  There has been an extensive search for corporate documents but none have been found that would support Hary
Gundy or Trent Garmoe as being an officer or director of Gandi Innovations Limited.

32 TItis argued that the indemnity in the articles of Gandi Innovations Limited is in favour not only of officers and
directors, but also "persons who acted at the Company's request as a director or officer of the Company", and that Hary
Gandy and Trent Garmoe acted as directors and officers at the Company's request. There is certainly no documentary
evidence of that. Presumably the request would have had to come from James Gandy, who is the sole officer and director
according to the corporate records. There is no evidence from any of the Claimants that any request was made to Hary
Gandy or Trent Garmoe to act as an officer or director of Gandi Innovations Limited, which one would have expected
if the assertion was to be made.

33 Ttis also argued that the board of managers (the Delaware concept of a board of directors) of Gandi Holdings
operated the subsidiaries as if they were officers and directors of the subsidiaries. Again, there is no documentary evidence
of that and no evidence from any of the Claimants to support the assertion. While Hary Gandy may have operated the
business in a functional sense, that does not mean that he was acting as an officer or director of any subsidiary in the
corporate sense. This is not mere semantics. TA Associates made a large investment, and one of the corporate documents
provided on closing was the Nova Scotia Registry of Joint Stock Companies that showed only James Gandy as an officer
and director. If all of the Claimants are entitled to be indemnified by Gandi Innovations Limited, it will impact the claim
of TA Associates in the CCAA proceedings.

34 In the circumstances, I find that the only person entitled to indemnification from Gandi Innovations Limited is
James Gandy.

35  However, in connection with the financing provided by TA Associates, James Gandy executed a Subordination
Agreement dated as of September, 12, 2007 under which he agreed that any liability or obligations of Gandi Canada
to him, present or in the future, would be deferred, postponed and subordinated in all respects to the repayment in full
by Gandi Innovations of all indebtedness, liabilities and obligations owing to TA Associates in connection with the
purchase by TA Associates of US $25million in notes. Until that obligation to pay the notes in full with interest has
been fulfilled, any claim by James Gandy under the indemnity from Gandi Innovations Limited is subordinated to the
claim of TA Associates.

36 The debt claim of TA Associates of $46,733.145 has been accepted by the Monitor. Assuming that the purchase
price on the sale of the assets to Agfa is received in full, the monitor expects a distribution to unsecured creditors of
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approximately 27% of the value of their claims. In such circumstances, James Gundy will have no right to receive any
payment from Gandi Innovations Limited in respect of his indemnity claim.

(d) Other Gaudi Group entities

37 Tt was asserted by the Claimants that because the Gandi companies operated essentially as one integrated company,
it should be inferred that the constating documents of the other entities in the Gandi Group contained the same indemnity
as contained in the bylaws of Gandi Innovations Limited and Gandi Hold Co. I do not agree.

38  Gandi Innovations LLC is a Texas company. Its Amended and Restated Operating Agreement contains the types
of things normally contained in a general bylaw of an Ontario corporation. It contains no provision for indemnities. It
was argued that as no articles were obtained from Texas, it could be assumed that the articles contained an indemnity
provision similar to that contained in the bylaws of Gandi Innovations Limited and Gandi Hold Co. I asked counsel
to obtain whatever documentation was available in Texas, and subsequently the Monitor received from its US counsel,
Vinson & Elkins LLP, a copy of articles of organization for Gandi Innovations LLC dated August 2, 2004. There
is nothing in these articles dealing with indemnities. Vinson & Elkins LLP advised that these articles, together with
amending articles already in the possession of the Monitor, are the only corporate governance documents on file with
the State of Texas.

39 Gandi Special Holdings LLC is a Delaware corporation. The Limited Liability Company Agreement of Gandi
Special Holdings LLC, like the Texas company, contains the types of things normally contained in a general bylaw of
an Ontario corporation. It contains no provision for indemnities. Following the hearing, the Monitor obtained through
Vinson & Elkins LLP a Delaware Certificate of Formation of Gandi Special Holdings LLC. This document contains no
provision for indemnities. A certificate of the Secretary of State of Delaware confirms that there were no other relevant
documents on file and this was confirmed by Vinson & Elkins LLP.

40 I find that there is no indemnity in favour of the Claimants in the corporate documentation of Gandi Innovations
LLC and Gandi Special Holdings LLC.

41  TItis also argued on behalf of the Claimants that the Gandi Group have acknowledged an obligation to indemnify
the Claimants and it is said that this arises from a meeting of the board of Gandi Holdings. It is argued that the Gandi
Group through the Monitor is thus estopped from denying an indemnity for all of the Gandi Group companies. A
document said to be minutes of a meeting of the board of managers of Gandi Holdings held on March 4, 2009 is relied
on. That document contains the following paragraph:

The next item on the agenda was the indemnification of the officers. It was generally agreed that all parties would
follow the Purchase Agreement between Gandi Innovations and TA Resources dated September 12, 2007: Counsel
for TA had previously expressed the opinion that indemnification was not allowed under the purchase agreement.
Counsel for James Gandy, Hary Gandy and Trent Garmoe together with the Corporate Counsel, Matthew Murphy
had previously expressed verbal opinions that the indemnification of the officers was permitted under the Purchase
Agreement. Lydia Garay, as the only member not involved in the dispute between TA and the key holders, voted
to follow the advice of Corporate Counsel, Matthew Murphy. To avoid any misunderstanding, Corporate Counsel
would be requested to express that opinion in writing.

42 I do not see this paragraph in the informal minutes as assisting the Claimants. It is a meeting of the board of
Gandi Holdings. It says that it was generally agreed that all parties would follow the purchase agreement between Gandi
Holdings and TA resources dated September 12, 2007. That purchase agreement provides for an indemnity by only
Gandi Holdings. Assuming that the minutes reflect a desire of some board members to indemnify officers of subsidiary
corporations, and assuming that the Claimants thought they were officers of all of the subsidiary corporations, it is
quite clear from the paragraph that there was a difference of view. The minute states that counsel for TA Associates had
previously expressed the opinion that indemnification was not allowed under the purchase agreement and that counsel
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for the Claimants together with corporate counsel, Matthew Murphy, expressed the opposite opinion. The minute states
that Lydia Garay, the only member not involved in the dispute between TA Associates and the key holders, voted to
follow the advice of Corporate Counsel Terry Murphy and to avoid any misunderstanding, corporate counsel would be
requested to express that opinion in writing.

43  The affidavit of Bruce Johnston on behalf of TA Associates, who attended that meeting of the board of managers
of Gandi Holdings swears that the Claimants voted to place Lydia Garay, a longtime employee and officer of Gandi
Holdings, on the board despite a verbal agreement that he had with the Claimants to leave that board seat vacant and
to work with him to appoint an outside independent board member. He stated Ms. Garay was completely reliant on the
Gandy family for her job security and compensation.

44 Mr. Johnston also states in his affidavit that the indemnification of the Claimants was discussed and that he
and Mr. Taylor took the position that indemnification was not permitted. He said the Claimants took the position that
indemnification was permitted, despite the language of the purchase agreement, and took the position that corporate
counsel for Gandi Holdings had previously given a verbal opinion that indemnification was permitted under the purchase
agreement. After hearing that, and during the meeting, Mr. Johnston sent an e-mail to Mr. Murphy who two minutes
later responded that he had not advised on the question of an indemnity under the purchase agreement. Mr. Johnson
states that he then read that e-mail at the meeting. I accept his evidence on this.

45  Whether or not Ms. Garay was a disinterested or proper member of the board of management of Gandi Holdings,
the minute states that she voted to follow the advice of corporate counsel. At the next board meeting on May 4, 2009,
Ms. Garay said that she had sought the written opinion of corporate counsel but had not received it. To date no opinion
from Mr. Murphy has surfaced. On the face of those minutes from March 4, 2009, there has been no approval of any
indemnities in favour of the Claimants for other corporations. I cannot find on the evidence that there was any agreement
that the Claimants would be indemnified by subsidiary corporations, nor is there any evidence that any subsidiary
corporation ever enacted any documentation of any kind to provide such indemnities. The opposite is the case, as has
been discussed.

46  Finally, the Claimants allege that the Gandi Group has previously acknowledged their liability to indemnify the
Claimants for any damage, award or legal costs incurred by the following actions:

(i) certain Gandi entities made payments of defence costs in connection with the arbitration both pre-and post
the CCAA filing; and

(i1) the Monitor allegedly approved payment of post-filing defence costs.

47 Until the sale of the Gandi Group to Agfa was completed, this CCAA proceeding was a debtor in possession
restructuring with the business and affairs of the Gandi Group being managed by their officers and directors, specifically
Hary Gundy and Trent Garmoe. Payments of legal fees to Langley and Banack Inc., U.S. lawyers for the Gandi Group
and the Claimants, were made by or on authorization of Trent Garmoe.

48 Pursuant to the terms of the Initial Order, the Monitor was required to approve all expenditures over $10,000
before payment was made. The Monitor approved payment of legal fees to counsel for the Gandi Group on the general
understanding that such fees were incurred by the Gandi Group in connection with the Gandi Group's insolvency
proceeding and for general corporate work for the Gandi Group.

49 T accept the statement of the Monitor that it did not knowingly approve the payment of the Claimants' defence
costs in connection with the arbitration.

50 Subsequent to the completion of the sale to Agfa, the Monitor learned that a nominal amount of the legal fees
approved by the Monitor was subsequently allocated to cover the costs of the arbitration. I accept the statement of the
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Monitor that it had no input, knowledge or control over such allocation, and had it been consulted, would have been
opposed to such allocation as it did not involve any member of the Gandi Group.

51 In the circumstances there is no basis for the assertion that the Monitor is somehow estopped by reason of the
payment of legal fees from denying that there are other indemnities in favour of the Claimants.

(e) Are the Claimants claims debt or equity claims?
52 This involves the application of provisions of the CCAA to the claims asserted by TA Associates in the arbitration.
53 Section 6(8) of the CCAA provides:

No compromise or arrangement that provides for the payment of an equity claim is to be sanctioned by the court
unless it provides that all claims that are not equity claims are to be paid in full before the equity claim is to be paid.

54  Ins. 2(1) of the CCAA, equity claims are defined as follows:
"equity claim" means a claim that is in respect of an equity interest, including a claim for, among others,
(a) a dividend or similar payment,
(b) a return of capital,
(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);

55  This definition of equity claim came into force on September 18, 2009. Although this provision does not apply to
the Gandi Group's CCAA proceedings which commenced shortly prior to the legislative amendments, courts have noted
that the amendments codified existing case law relating to the treatment of equity claims in insolvency proceedings. In
Nelson Financial Group Ltd., Re (2010), 75 B.L.R. (4th) 302 (Ont. S.C.J. [Commercial List]), Pepall J. stated:

The amendments to the CCAA came into force on September 18, 2009. It is clear that the amendments incorporated
the historical treatment of equity claims. The language of section 2 is clear and broad. Equity claim means a claim
in respect of an equity interest and includes, amongst other things, a claim for rescission of a purchase or sale of an
equity interest. Pursuant to sections 6(8) and 22.1, equity claims are rendered subordinate to those of creditors.

56  If the claims in the arbitration commenced by TA Associates against the Claimants are equity claims, the claims
by the Claimants in the CCAA process for contribution or indemnity in respect of those claims would be equity claims.
The Claimants contend that the claims in the arbitration are not equity claims.

57 Theclaims in the arbitration by TA Associates against the creditors include claims for various breaches of contract,
fraud, rescission, or in the alternative, recissory damages, negligent misrepresentation, breach of fiduciary duty and
tortious interference with advantageous business relationships and prospective economic advantage.

58 Inthe arbitration TA Associates seeks to recover the investment that it made in Gandi Holdings, including the US
$25 million debt secured by promissory notes and the US $50 million equity investment made by way of a membership
subscription in Gandi Holdings.

59  The Claimants assert that the claim for US $50 million by TA Associates cannot be an equity claim because it is
based on breaches of contract, torts and equity. I do not see that as being the deciding factor. TA Associates seeks the
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return of its US $50 million equity investment because of various wrongdoings alleged against the Claimants and the
fact that the claim is based on these causes of action does not make it any less a claim in equity. The legal tools that are
used is not the important thing. It is the fact that they are being used to recover an equity investment that is important.

60 In Nelson Financial Group Ltd., Re, supra, at Peppall J. stated that historically, the claims and rights of shareholders
were not treated as provable claims and ranked after creditors of an insolvent corporation in a liquidation. She also
stated:

This treatment also has been held to encompass fraudulent misrepresentation claims advanced by a shareholder
seeking to recover his investment: Re Blue Range Resource Corp. In that case, Romaine J. held that the alleged
loss derived from and was inextricably intertwined with the shareholder interest. Similarly, in the United States, the
Second Circuit Court of Appeal in Re Stirling Homex Corp. concluded that shareholders, including those who had
allegedly been defrauded, were subordinate to the general creditors when the company was insolvent.

61  Asthe amendments to the CCAA incorporated the historical treatment of equity claims, in my view the claims of
TA Associates in the arbitration to be compensated for the loss of its equity interest of US $50 million is to be treated as
an equity claim and that the claims of the Claimants for indemnity against that claim is also to be treated as an equity
claim in this CCAA proceeding.

Order
62  An order in the form of a declaration shall go in accordance with these reasons.

Order accordingly.

Footnotes

* Additional reasons at Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2011), 2011 CarswellOnt 14401, 2011 ONSC
7465 (Ont. S.C.J. [Commercial List]).

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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members would be $30, entitling each
claimant to a distribution of about $4.50
(figures which Barr and Lackowski do not
dispute; although Cirak argues that some
consumers made repeated purchases of
Twinlabs steroid hormones totaling a few
hundred dollars each). Presumably, each
claimant would have to show some proof of
purchase, such as the product bottle.® Be-
cause the Debtor ceased marketing these
products in 2003, many purchasers would
no longer have such proof. Those who did
might well find the prospect of someday
recovering $4.50 not worth the trouble of
searching for the old bottle or store receipt
and filing a proof of claim. Claims of class
members would likely be few and small.
The only real beneficiaries of applying
Rule 23 would be the lawyers representing
the class. Cf. Woodward, 205 B.R. at 376—
77. The Court has discretion under Rule
9014 to find that the likely total benefit to
class members would not justify the cost to
the estate of defending a class action un-
der Rule 23.

Accordingly, for each and all of the fore-
going reasons, the Court issued its Orders
of July 20, 2005 expunging all remaining
consumer class claims.

w
(o] E KEY NUMBER SYSTEM
7

6. Theoretically, the Court could allow claims
on the basis of an affidavit swearing from
memory that the claimant had purchased a
Twinlabs ephedra product. Sometimes, how-
ever, memory must be presumed unreliable.
The Lackowski action, for example, is limited
to a Twinlabs product called Metabolift,

In re WORLDCOM, INC., et al.,
Reorganized Debtors.

No. 02 B 13533(AJG).

United States Bankruptcy Court,
S.D. New York.

May 26, 2005.
Background: Chapter 11 debtors object-
ed to proof of claim filed by investor.
Holdings: On debtors’ motion for sum-
mary judgment, the Bankruptcy Court,
Adlai S. Hardin, Jr., J., held that:

(1) the section of the Bankruptcy Code
subordinating claims for damages aris-
ing from purchase or sale of securities
applied to the “colossal” fraud alleged-
ly perpetrated by debtors against this
investor as well as to smaller frauds
perpetrated against smaller investors;

(2) the discharge exception for securities
fraud claims applies only to individual
debtors, not to corporate debtors; and

(3) the Code’s subordination provision ap-
plied to investor’s claim, even if its
damages were based on investor hav-
ing retained its stock because of debt-
ors’ failure to disclose the fraud.

Motion granted, objection sustained, and
claim subordinated.

1. Bankruptcy €=2969

Section of the Bankruptcy Code su-
bordinating claims for damages arising
from purchase or sale of securities does
not discriminate between great frauds,
which caused major damages to large and
sophisticated investors, and petty swindles

which was marketed in competition with Me-
tabolife, the most widely distributed ephedra
product made not by Twinlabs but by an
unrelated competitor. Yet another ephedra
product called Metab-O-Lite was simulta-
neously marketed by a third unrelated compa-

ny.
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involving little companies which caused
small investors to lose small amounts or,
perhaps, their pensions or life savings; in-
stead, the statute applies evenhandedly to
swindles both great and small leading to
claims for rescission or damages by inves-
tors both great and small. Bankr.Code, 11
U.S.C.A. § 510(b).

2. Bankruptcy =3343.1

Discharge exception for securities
fraud claims is applicable only to individual
debtors and has no application to corpo-
rate debtors. Bankr.Code, 11 U.S.C.A.
§ 523(a)(19).

3. Bankruptcy €=2969

Section of the Bankruptcy Code su-
bordinating claims for damages arising
from purchase or sale of securities applies
on its face and by its plain language to
claims that may be said to arise from a
purchase or sale of securities; Congress
did not provide that subordination of
claims should depend upon any factual
findings or legal analysis based upon the
“nature, scope and extent of reasonable
risk” to which any particular purchasers of
stock subscribed, or thought they sub-
scribed, when they purchased their stock.
Bankr.Code, 11 U.S.C.A. § 510(b).

4. Bankruptcy €22969

So long as the nature of the damage
or harm complained of by a shareholder
can be said to result as a consequence of
his having purchased or sold shares of
stock or other securities of the debtor, the
claimant falls within the scope of the sec-
tion of the Bankruptcy Code subordinating
claims for damages arising from purchase
or sale of securities, and it is not up to the
courts to decide that certain types of dam-
age or harm were not contemplated by
Congress or should otherwise not be in-
cluded within the scope of the statute.
Bankr.Code, 11 U.S.C.A. § 510(b).

5. Bankruptcy ¢=2969

From the perspective of the section of
the Bankruptcy Code subordinating claims
for damages arising from purchase or sale
of securities, it makes no difference wheth-
er the stockholder’s loss in the value of his
stock was caused by a pre-purchase fraud
which induced his purchase, or a post-
purchase fraud, embezzlement, looting, or
other corporate misconduct which under-
mined the value of his stock; in either
case, the stockholder’s loss represented by
diminution in or destruction of the value of
his stock ultimately constitutes a claim for
damages derived from his ownership of
stock and, therefore, “arising” from his
purchase of the stock, whether the stock-
holder retained his stock or sold it.
Bankr.Code, 11 U.S.C.A. § 510(b).

Weil, Gotshal & Manges LLP, by Adam
P. Strochak, New York City, for Reorga-
nized Debtors.

Edwards & Angell LLP, by Selinda A.
Melnik, New York City, for Merck Finck
& Co.

MEMORANDUM OPINION RESOLYV-
ING OBJECTION TO CLAIM OF
MERCK FINCK & CO.

ADLAI S. HARDIN, JR., Bankruptecy
Judge.

Before the Court is reorganized debtors’
motion for summary judgment on debtors’
Fourteenth Omnibus Objection to certain
claims. This opinion grants the motion
and sustains the debtors’ objection to the
claim of Merck Finck & Co. (“Merck”).

Jurisdiction

This Court has jurisdiction over this
proceeding under 28 U.S.C. §§ 1334(a) and
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157(a) and the standing order of referral to

The Fourteenth Omnibus Objection, as

Bankruptey Judges signed by Acting Chief to Merck, is based on Section 510(b) of the

Judge Robert J. Ward on July 10, 1984.
This is a core proceeding under 28 U.S.C.
§ 157(b).

Background

On July 21, 2002 and November 8, 2002,
WorldCom, Ine. and certain of its direct
and indirect subsidiaries (collectively, the
“debtors” or “WorldCom”) filed petitions
under Chapter 11 of the Bankruptcy Code.
The debtors’ Chapter 11 cases were con-
solidated for procedural purposes and
jointly administered. On October 31, 2003
the Court confirmed the debtors’ Modified
Second Amended Plan (the “Plan”).

Most of the objections contained in the
Fourteenth Omnibus Objection have been
resolved. The objection dealt with in this
Opinion was argued at a hearing on May
11, 2005.

Discussion

As stated in Merck’s July 14, 2003 Ob-
jection to the debtors’ Fourteenth Omni-
bus Objection:

5. Merck holds in excess of 130,000
shares of WorldCom stock purchased
prior to the disclosures of WorldCom’s
fraudulent acts, accounting manipu-
lations and financial reporting irregular-
ities. Through the financial reporting,
accounting manipulations, misrepresen-
tations and malfeasance of WorldCom
and its agents, Merck was fraudulently
induced to purchase and retain holdings
in WorldCom, causing Merck damages
of at least $850,000 and potentially in
excess of $6 million, for which claim
Merck timely filed a Proof of Claim
which is the subject of the Debtors’
[Fourteenth Omnibus Objection].!

1. The damages of “potentially in excess of $6
million”” is unexplained in the record before

Bankruptey Code, 11 U.S.C. § 510(b),
which provides as follows:

(b) For the purpose of distribution un-
der this title, a claim arising from rescis-
sion of a purchase or sale of a security of
the debtor or of an affiliate of the debt-
or, for damages arising from the pur-
chase or sale of such a security, or for
reimbursement or contribution allowed
under section 502 on account of such a
claim, shall be subordinated to all claims
or interests that are senior to or equal
the claim or interest represented by
such security, except that if such securi-
ty is common stock, such claim has the
same priority as common stock.

The debtors assert that the Merck claim
falls squarely within Section 510(b) and
must be subordinated to the priority of

common stock, which receives nothing un-
der the Plan.

[11 Merck argues that “Merck’s Claim
for damages occasioned by the Debtors’
massive fraud should not be subordinated
pursuant to Bankruptcy Code section
510(b)” and that “section 510(b) simply
should not be applicable” because “World-
Com engaged in a measure of fraudulent
and tortious conduct through which Merck
was harmed that is wholly disproportion-
ate to any conceivably contemplated by the
risk-allocation/risk-purchase theories and
analyses articulated by Professors John J.
Slain and Homer Kripke and others upon
which Congress predicated the Bankrupt-
cy Code’s ‘absolute priority’ rule and the
subordination of securities-related claims
through Bankruptcy Code section 510(b).”
(Merck’s July 14, 2003 Objection 116, 7 at

the Court.
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pp. 34, footnotes omitted) Amplifying on
this argument, Merck continues:

19. This is not a situation where the
purchaser of stock in a company under-
took “normal” expected investor risk
and “lost” and now yells foul in an at-
tempt to slip past the absolute priority
rule and gain equanimity [sic] of treat-
ment with general unsecured creditors.
Merck undertook “normal” risk—it did
not undertake risk of fraud of the “colos-
sal” magnitude that WorldCom perpe-
trated, nor did it take the risk that
neither “big four” independent auditors
nor the United States Government
watchdogs would uncover such fraud or
prevent communication to the public of
the resultant massive and destructive
misinformation. . . .

(Id. at 7-8)

The statute, however, does not discrimi-
nate between great frauds like WorldCom,
which caused major damages to large and
sophisticated investors like Merck, and
petty swindles involving little companies
which cause small investors to lose small
amounts (or, perhaps, their pensions or life
savings). The statute applies evenhanded-
ly to swindles both great and small leading
to claims for rescission or damages by
investors both great and small. In the
unlikely event that “colossal” frauds ought
to be treated in a manner different from
ordinary frauds, it will be for Congress to
so provide, not the courts.

Merck also relies on the Sarbanes-Oxley
Act, asserting that “[a]s part of Sarbanes—
Oxley, section 523(a)(19) was added to the
Bankruptey Code specifically to ‘[almend
the Bankruptey Code to make judgments
and settlements based upon securities law
violation nondischargeable, protecting
victims’ ability to recover their losses’”
(id. at 110 at 4, quoting from legislative
history, emphasis added by counsel for
Merck).

[2] The simple answer to this conten-
tion is that Section 523(a)(19) is applicable
only to individual debtors. It has no appli-
cation to corporate debtors such as World-
Com.

Recognizing this, Merck suggests that
“it is arguable that Congress intended that
nondischargeability of securities fraud
claims in bankruptey apply to both individ-
ual and corporate debtors and that the
Sarbanes—Oxley drafters did not recognize
that the dischargeability provisions of sec-
tion 523(a) apply only in bankruptey pro-
ceedings respecting individual persons.”
(Id. 112 at 5) This appears to pay undue
disrespect to the Sarbanes-Oxley drafters.
But if the drafters were indeed as con-
fused as Merck suggests, it will be for
Congress to change the statute, not this
Court.

In its Objection dated July 23, 2004 to
the debtors’ motion for summary judg-
ment, Merck posits that there are “issues
of fact” precluding summary judgment,
which Merck identifies as follows at page 6
of the 2004 Objection:

(a) The nature, scope and extent of rea-
sonable risk to which purchasers of
stock subscribe when they purchase eq-
uity securities in a public company pred-
icated upon public disclosures prepared
by prominent accountancy firms and
submitted to and disseminated through
the United States Securities and Ex-
change Commission;

(b) The nature, scope and extent of ac-
tual harm to which Merck Finck was
subjected after purchasing the equity
securities of WorldCom,;

(¢) Whether the nature, scope and ex-
tent of actual harm to which Merck
Finck was subjected after purchasing
the equity securities of WorldCom was
beyond the nature, scope and extent of
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reasonable risk described in paragraph
3(a) hereinabove; and

(d) The nature and extent of damage
suffered by Merck Finck through the
acts and omissions, defalcations and in-
tent of WorldCom.

[3]1 The “nature, scope and extent of
reasonable risk to which purchasers of
stock subscribe” (paragraphs (a) and (c))
does not give rise to any triable issue of
fact for two reasons. First, it is tautologi-
cal to say that the purchaser of stock in a
corporate enterprise “subscribes” to what-
ever good fortune or fatal vicissitudes may
bring to the venture to produce success or
utter failure. Obviously, the sophisticated
and intelligent persons and firms who in-
vested in WorldCom, Enron, Global Cross-
ing and the whole litany of corporate fias-
cos of recent years never imagined that
their investments would be subjected to
the kinds of risks that brought these and
many other companies into bankruptey in
recent years. But the plain fact is that all
of these debacles happened, and when
Merck and other investors purchased their
stock, that is exactly what they “sub-
scribed” to, just like all the other disap-
pointed investors in this or any other era
of capitalism. The second reason that the
question of investor risk does not give rise
to a triable issue of fact is that nothing in
the statute calls for such an inquiry. The
statute applies on its face and by its plain
language to claims that may be said to
arise from a purchase or sale of securities.
Congress did not provide in Section 510(b)
that subordination of claims should depend

2. Obviously, owners of securities of a debtor
may also hold a variety of claims against the
debtor not derived from their purchase or
sale of the debtor’s securities. For example:
(i) a stockholder who is injured by a vehicle
owned and operated by the debtor may have a
tort claim which is quite unrelated to his
ownership of stock; (ii) a debenture holder
may have a claim against the debtor for

upon any factual findings or legal analysis
based upon the “nature, scope and extent
of reasonable risk” to which any particular
purchasers of stock subscribed, or thought
they subscribed, when they purchased
their stock. It is not for the courts to
discriminate among investors based on fac-
tual criteria such as risk which Congress
did not prescribe.

[4,5] The same may be said with re-
spect to the purported issues of fact relat-
ing to the “actual harm” or the “damage”
suffered by Merck (paragraphs (b) and
(d)). So long as the nature of the damage
or harm complained of by a shareholder
can be said to result as a consequence of
his having purchased or sold shares of
stock or other securities of the debtor, the
claimant falls within the scope of Section
510(b), and it is not up to the courts to
decide that certain types of damage or
harm were not contemplated by Congress
or should otherwise not be included within
the scope of the statute.? In this case the
harm or damage sustained by Merck is the
total loss in value of its WorldCom stock
and, as such, arises from its purchase of
that stock. The damage and harm sus-
tained by Merck, whether proximately
caused by fraud in the inducement of its
purchase, or the retention of its ownership,
or misappropriation or other malfeasance
of management, arises from and is based
upon Merck’s purchase and ownership of
WorldCom stock and as such is squarely
within the scope of Section 510(b).

At the oral hearing on May 11, 2005,
counsel for Merck argued for the first time

breach of contract to supply widgets which is
entirely independent of his status as a deben-
ture holder; (iii) a stockholder may have a
claim against the debtor for money loaned to
the corporation which is independent of his
ownership of stock. But no claim unrelated
to Merck’s ownership of WorldCom stock is
alleged.



IN RE WORLDCOM, INC.

15

Cite as 329 B.R. 10 (Bkrtcy.S.D.N.Y. 2005)

that Merck’s claim for damages against
WorldCom was not based on either a pur-
chase or a sale of WorldCom stock but,
rather, was based upon Merck’s having
retained its WorldCom stock because of
WorldCom’s failure to disclose the colossal
fraud. Counsel argued that Merck’s claim
for damages arises not “from the purchase
or sale” of the stock but from Merck’s
having been fraudulently induced to retain
the stock instead of selling it before disclo-
sure of the fraud, after which the stock
price plummeted, eventually to zero.?
Since no purchase or sale was involved,
Merck argues, Section 510(b) does not ap-
ply.

The purported distinction between a
stockholder damage claim in respect of the
purchase or sale of a security, on the one
hand, and a damage claim in respect of
retention of the security, on the other, is
entirely illusory and must be rejected as a
matter of law. Assuming, arguendo (and
contrary to Merck’s July 14, 2003 Objec-
tion at 15, quoted above), that Merck was
not “fraudulently induced to purchase” its

3. It is difficult to imagine what kind of a
claim, if any, a WorldCom stockholder such
as Merck might have against WorldCom itself
if the stockholder was not induced to pur-
chase his stock by fraud of the corporate
entity. Once a security holder has purchased
his security, his investment is at risk of what-
ever may befall the corporation thereafter,
including economic recession or depression,
business reverses due to competition, techno-
logical obsolescence, acts of God or terror-
ism, gross financial or operational misman-
agement, and misappropriation or other
wrongdoing by management. If a corpora-
tion experiences problems after an investor
buys stock in the corporation, the fact that
management may cause the corporation to
publish statements and reports that hide its
problems (resulting in a fraud-inflated stock
price) does not in and of itself harm the
existing investor—indeed, the investor will
benefit by the fraud if he innocently sells his
stock before public disclosure of the fraud.
The harm to the existing stockholder lies in

WorldCom stock, that the colossal fraud
post-dated Merck’s purchase of WorldCom
stock, and that Merck did not sell and still
retains its WorldCom stock, the nature of
the damages suffered by Merck is func-
tionally indistinguishable from the nature
of the damages sustained by the share-
holder who sold his stock or who was
induced by fraud to purchase his stock.
Stated differently, Merck’s claim (if any)
against the corporation arises from the
fact of it having purchased stock, whether
before or after the colossal fraud, and
whether Merck ultimately sold its stock
and thereby realized a loss or retained the
stock until it became valueless, in which
case it suffered exactly the same loss as
that of the stockholder who sold his stock,
differing only in the quantum of the loss
actually sustained. From the perspective
of Section 510(b), it makes no difference
whether the stockholder’s loss in the value
of his stock was caused by a pre-purchase
fraud which induced his purchase, or a
post-purchase fraud, embezzlement, loot-
ing, or other corporate misconduct which
undermined the value of his stock. In

the problems themselves, for which the stock-
holder has no claim against the corporation
itself (although the corporation may have
claims against officers, directors or others
who caused the problems, which the stock-
holder may be able to assert derivatively on
behalf of the corporation). Public disclosure
of the problems cannot help the existing
stockholder to avoid loss due to existing prob-
lems, since the “efficient market” will
promptly cause the market price of the securi-
ty in question to reflect the negative informa-
tion disclosed. Disclosure to the stockholder
could enable him to avoid loss on his stock
only if he received inside information of the
undisclosed problems and could thereby sell
out at the fraud-inflated price before public
disclosure, in violation of securities laws.
But the issue of whether Merck has any claim
against WorldCom at all is academic in the
context of this contested matter, since the
outcome is the same whatever may be the
nature and validity of Merck’s claim.
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either case, the stockholder’s loss repre-
sented by diminution in or destruction of
the value of his stock ultimately consti-
tutes a claim for damages derived from his
ownership of stock and therefore “arising”
from his purchase of the stock, whether
the stockholder retained his stock or sold
it.

Upon the foregoing analysis, Section
510(b) does not appear ambiguous to this
Court in the context of this dispute. Nev-
ertheless, some courts “have viewed this
language as ambiguous™ and have tended
to adopt a broad meaning of the term
‘arising from.” **” COLLIER ON BANK-
RUPTCY 1510.04[1][3] at 510-13-510-14
(15th Ed. Rev.Rel. 87—9/03) (citing * Al-
len v. Geneva Steel Co. (In re Geneva Steel
Co.), 281 F.3d 1173 (10th Cir.2002); In re
Granite Partners, L.P., 208 B.R. 332, 339
(Bankr.S.D.N.Y.1997) and * * Allen v. Ge-
neva Steel Co. (In re Geneva Steel Co.),
281 F.3d 1173 (10th Cir.2002); Baroda
Hill Inv., Inc. v. Telegroup, Inc. (In re
Telegroup, Inc.), 281 F.3d 133 (3d Cir.
2002); Frankum v. Int’l Wireless Commu-
nications Holdings, Inc. (In re Int’l Wire-
less Communications Holdings, Inc.), 279
B.R. 463 (D.Del.2002), affg In re Intl
Wireless Commumnications Holdings, Inc.,
257 B.R. 739 (Bankr.D.Del.2002); In re
NAL Fin. Group, Inc, 237 B.R. 225
(Bankr.S.D.Fla.1999)). In this Court’s
view, the better reasoned decisions have
found that “retention” claims fall within
the ambit of Section 510(b). See, e.g., In
re Granite Partners, 208 B.R. at 338,
which addressed “whether a claim that
post-investment fraud induced an investor
to hold on to and not sell his investment is
a claim ‘arising from the purchase or sale’
of a security of the debtor.” Although the
court concluded that the phrase “arising
from the purchase or sale” is ambiguous, it
held that both components of the retention
claim, i.e, (1) the continuing concealment
element and (2) the “charges that the debt-

ors misrepresented their performance
through the use of managers’ marks, and
issued false operating reports which in-
duced the [claimants] to hold on to their
investments,” arose from a purchase or
sale of the debtors’ securities within the
meaning of Section 510(b). Id. at 342.
The Granite Partners court reasoned in
part that:

The charge of continuing concealment
cannot exist independent of the initial
fraudulent sale, i.e., without fraud in the
inducement, there cannot be a wrongful
concealment. ... Since the rescission
claims indisputably come within section
510(b), interference with the rescission
claims should not create a new and dif-
ferent claim, of greater priority, that
shares pari passu with the other unse-
cured creditors.

[The claimant] charges that the debtors
misrepresented  their  performance
through the use of managers’ marks,
and issued false operating reports which
induced the [claimant] to hold on to their
investments. Unlike the continuing con-
cealment claim, the investor need not
assert that he is a defrauded purchaser.
Nevertheless, section 510(b) also subor-
dinates this claim. First, from the cred-
itors’ point of view, it does not matter
whether the investors initially buy or
subsequently hold on to their invest-
ments as a result of fraud. In either
case, the enterprise’s balance sheet
looks the same, and the creditors contin-
ue to rely on the equity cushion of the
investment.

Second, a fraudulent retention claim
involves a risk that only the investors
should shoulder. In essence, the claim
involves the wrongful manipulation of
the information needed to make an in-
vestment decision. The [claimant’s]
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charge that the debtors’ [sic] wrongfully
deprived them of the opportunity to
profit from their investment (or mini-
mize their losses) by supplying misinfor-
mation which affected their decision to
sell. Just as the opportunity to sell or
hold belongs exclusively to the investors,
the risk of illegal deprivation of that
opportunity should too. In this regard,
there is no good reason to distinguish
between allocating the risks of fraud in
the purchase of a security and post-
investment fraud that adversely affects
the ability to sell (or hold) the invest-
ment; both are investment risks that
the investors have assumed. Id. at 342.

To the same effect, see In re Geneva Steel
Co., 281 F.3d 1173 in which a claimant
alleged that “company fraud caused him to
retain his debt securities” (¢d. at 1175) and
in an accompanying letter stated “that he
had retained his notes, much to his detri-
ment, because company officials remained
silent in the face of growing financial diffi-
culties.” Id. “Essentially following the
reasoning in Granite Partners, the court
held that post-investment fraud that
causes an investor to hold rather than sell
his securities ‘arises’ from the ‘purchase or
sale’ of those securities.” Id. at 1179-
1183.4

To summarize, the debtors’ objection in
the Fourteenth Omnibus Objection to
Merck’s claim for damages based upon the

4. Neither Limited Partners Committee of Ama-
rex, Inc. v. Official Trade Creditors’ Committee
of Amarex, Inc. (In re Amarex, Inc.), 78 B.R.
605 (W.D.Okla.1987) nor In re Angeles Corp.,
177 B.R. 920 (Bankr.C.D.Cal.1995), aff’d
without op., 199 B.R. 220 (9th Cir. BAP
1996), as relied on by Merck Finck, involved
mere retention claims (i.e., alleged fraud of
management that induced the security holder
to refrain from selling his security) by holders
of securities in the respective debtors. Ama-
rex involved claims by limited partners not
against the limited partnerships in which they
held securities, but against Amarex, Inc., the

allegation that it “was fraudulently induced
to purchase and retain holdings in World-
Com, causing Merck damages of at least
$850,000 ...” is unarguably within the
scope of Section 510(b) of the Bankruptcy
Code. In accordance with that provision,
Merck’s damage claim must be subordinat-
ed.

Debtors’ counsel will submit an appro-
priate order.
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In re Mark Allen KOVLER and Elyse
Hope Kovler, Debtors.

Bettijaine Gentry and Gentry
Promotions, Inc.,
Plaintiffs,

V.

Mark Allen Kovler and Elyse Hope
Kovler, Defendants.

Bankruptcy No. 98-20635(ASH).
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United States Bankruptey Court,
S.D. New York.

July 22, 2005.

Nathan Horowitz, White Plains, NY, for
Debtor.

general partner and manager of the limited
partnerships, for damages for alleged mis-
management of the partnerships, breach of
contract, breach of fiduciary duty, negligence
and common law fraud. Similarly, Angeles
involved tort claims by limited partners
against the debtor Angeles Corp. for harm to
the limited partnerships in which the claim-
ants held securities. Neither of these cases
addresses the type of claims here involved by
a stockholder of the debtor against the debtor.
Furthermore, the Tenth Circuit in In re Gene-
va Steel, 281 F.3d at 1181-82, has rejected the
holding in Amarex.


smoher
Line

smoher
Line


TAB 25



332

tion, in this setting, whether illegal acts are
discovered by the Trustee or by the govern-
ment itself.

After in camera review of the documents
produced by the Dabah Wives, known and
unknown to the Trustee, I find that to turn
them over to the Trustee would be testimoni-
al. Thus they satisfy the first prong of the
Act of Production analysis.

B. Incriminating Nature of the Documents

[20-23] The second prong of the Act of
Production test requires a determination of
whether the subpoenaed documents are po-
tentially incriminating.’®* United States v.
Doe, 465 U.S. 605, 612-13, 104 S.Ct. 1237,
1242, 79 L.Ed.2d 552 (1984) (quoting Fisher
v. United States, 425 U.S. 391, 410, 96 S.Ct.
1569, 1580-81, 48 1.Ed.2d 39 (1976)). The
summoned documents need not prove a
crime in its entirety, but need tend only show
a link in the chain of evidence. See Hoffman
v. United States, 341 U.S. 479, 486, 71 S.Ct.
814, 818, 95 L.Ed. 1118 (1951). The Fifth
Amendment “protects a witness from provid-
ing oral or written testimony that would fur-
nish a link in the chain of evidence needed
from criminal prosecution and attaches even
if that risk is remote, for it is the possibility,
rather than the likelihood, of prosecution that
controls.” In re ICS Cybernetics, Inc., 107
B.R. 821, 827 (Bankr.N.D.N.Y.1989). How-
ever, “[t]he Fifth Amendment does not pro-
tect against all compelled testimony, but only
against that which is self-incriminatory.” In
re Grand Jury Subpoena Duces Tecum Dat-
ed November 13, 198}, 616 F.Supp. at 1162.

Having inspected the subpoenaed docu-
ments, I them to be potentially incriminating.
Accordingly, T must find that the Dabah
Wives have satisfied the second prong of the
test.

(b) The United States attorney thereupon shall
inquire into the facts and report thereon to the
judge, and if it appears that any such offense
has been committed, shall without delay, pres-
ent the matter to the grand jury, unless upon
inquiry and examination he decides that the
ends of public justice do not require investiga-
tion or prosecution, in which case he shall
report the facts to the Attorney General for his
direction.
18 U.S.C. § 3057.
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CONCLUSION

The Dabah wives have timely and appro-
priately raised their Fifth Amendment privi-
lege against self-incrimination. They will not
be compelled to turn over any of the subpoe-
naed documents to the Trustee.

SETTLE ORDER.

W
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In re GRANITE PARTNERS, L.P.,
Granite Corporation, and Quartz
Hedge Fund, Debtors.

Bankruptcy Nos. 94 B 41683(SMB), 94 B
41684(SMB), and 94 B 41685(SMB).

United States Bankruptey Court,
S.D. New York.

May 14, 1997.

Trustee moved to subordinate investors’
fraudulent inducement and fraudulent reten-
tion claims against Chapter 11 debtors. The
Bankruptey Court, Stuart M. Bernstein, J.,
held that: (1) investors’ fraudulent mainte-
nance claim alleging that debtors continued
postinvestment to conceal their initial fraud
which had induced investors to make invest-
ments was required to be subordinated; and
(2) investors’ fraudulent retention claim al-
leging that debtors misrepresented their per-
formance inducing investors to hold on to
their investments was required to be subor-
dinated.

Motion granted.

13. The Fifth Amendment privilege against self-
incrimination ““is designed to protect testimony
of a party or non-party witness which might later
tend to subject that person to criminal prosecu-
tion. The criminal prosecution does not have to
be probable or imminent and the witness ‘need
only show a reasonable probability that his an-
swer will be used against him.”” In re Endres,
103 B.R. 49, 53 (Bankr.N.D.N.Y.1989) (internal
citations omitted).
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1. Statutes =190

Statute clear and unambiguous on its
face should be enforced according to its
terms.

2. Statutes €=181(1)

When ambiguity exists in statute, court
must attempt to discern legislature’s intent.

3. Bankruptcy ¢=2969

Bankruptecy Code section mandating
subordination of damage claims arising from
purchase or sale of security of debtor was
ambiguous as statute could either require
that injury on which claim is based flow from
actual purchase or sale or that purchase or
sale must be part of causal link although
injury may flow from subsequent event.
Bankr.Code, 11 U.S.C.A. § 510(b).

4. Statutes €»223.1

In determining legislature’s intent with
regard to ambiguous statute, court may look
to similar language in unrelated statutes that
apply to similar persons, things, or relation-
ships.

5. Statutes ¢=236

Court must construe remedial statute
broadly to effectuate legislature’s purpose.

6. Bankruptcy ¢=2969

Investors’ fraudulent maintenance claim
which alleged that Chapter 11 debtors con-
tinued postinvestment to conceal their initial
fraud which had induced investors to make
investments in debtors arose from purchase
or sale of securities within meaning of Bank-
ruptey Code section mandating subordination
of damage claims arising from purchase or
sale of security of debtor. Bankr.Code, 11
U.R.C.A. § 510(b).

7. Bankruptcy €=2969

Investors’ fraudulent retention claim
which alleged that Chapter 11 debtors mis-
represented their performance inducing in-
vestors to hold on to their investments arose

1. Section 510(b) provides as follows:
(b) For the purpose of distribution under this
title, a claim arising from rescission of a pur-
chase or sale of a security of the debtor or of
an affiliate of the debtor, for damages arising
from the purchase or sale of such a security, or
for reimbursement or contribution allowed un-

from purchase or sale of securities within
meaning of Bankruptey Code section man-
dating subordination of damage claims aris-
ing from purchase or sale of security of
debtor. Bankr.Code, 11 U.S.C.A. & 510(b).

Willkie Farr & Gallagher, New York City
(Benito Romano, John R. Oller, of =ounsel),
for Chapter 11 Trustee.

Berlack, Israels & Liberman, L.L.P., New
York City (Steven E. Greenbaum, Edward S.
Weisfelner, of counsel), for Unofficial Inves-
tors’ Committee.

Gold Bennett & Cera, L.L.P., San Francis-
co, CA (Solomon B. Cera, Susan D. Resley,
of counsel), Bernstein Litowitz Berger &
Grossmann, L.L.P., New York City (Jeffrey
A. Klafter, Robert S. Gans, of counsel), for
Primavera Familienstiftung and Hubert
Looser.

Cleary Gottlieb Steen & Hamilton, New
York City (Thomas J. Moloney, Mitchell A.
Lowenthal, Robin A. Henry, Carmine D.
Bocecuzzi, Jr., of counsel), for Kidder Peabody
& Co., Ine.

Morgan, Lewis & Bockius, L.L.P., New
York City (Gary G. Staab, Catherine A. Lud-
den, Gerald M. Freedman, of counsel), for
Donaldson, Lufkin & Jenrette Securities
Corporation.

MEMORANDUM DECISION AND OR-
DER SUBORDINATING INVESTORS’
CLAIMS UNDER 11 US.C. § 51(b)

STUART M. BERNSTEIN, Bankruptcy
Judge.

Section 510(b) of the Bankruptcy Code
mandates subordination of damage -claims
“arising from the purchase or sale” of a
security of the debtor.! Many of the debtors’
shareholders and limited partners filed dam-
age claims in these cases charging a variety
of wrongs covering an extended period of

der section 502 on account of such a claim,
shall be subordinated to all claims or interests
that are senior to or equal the claim or interest
represented by such security, except that if
such security is common stock, such claim has
the same priority as common stock.
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time. Some have alleged that the debtor’s
post investment fraud induced them to hold
on to their interests rather than sell them.
The issue that the Court must decide under
section 510(b) is whether this post-invest-
ment fraud gives rise to the type of claim
that must be subordinated. For the reasons
stated below, the Court concludes that it
does.

BACKGROUND

The background to these three cases is
described in this Court’s decision in Goldin v.
Primavera Familienstiftung (In re Granite
Partners, L.P), 194 B.R. 318 (Bankr.
S.D.N.Y.1996) (“Granite”), and District
Judge Robert W. Sweet’s opinions in Pri-
mavera Familienstiftung v. Askin, No. 95
Civ. 8905, 1996 WL 494904 (Aug. 30, 1996)
(“Primavera”), and ABF Capital Manage-
ment v. Askin Capital Management, L.P.,
957 F.Supp. 1308 (1997) (“ABF Capital”).
Briefly, the debtors invested in collateralized
mortgage obligations created and sold, inter
alia, by Kidder, Peabody & Co., Inc. (“Kid-
der”), Donaldson, Lufkin & Jenrette Securi-
ties Corp. (“DLJ”) and Bear Stearns & Co.,
Incorporated (“Bear Stearns”) (collectively,
the “Brokers”). Approximately 130 entities
purchased interests in the debtors, either as
shareholders in Granite Corporation or
Quartz Hedge Fund, or as limited partners
in Granite Partners, L.P. The funds collapsed
in late March and early April 1994, and the
debtors filed their chapter 11 cases on April
7, 1994,

A. The Proofs of Claim

Seventy four investors filed proofs of claim
(or interest) in these cases. The chapter 11

2. The UIC represent approximately 50% of the
investors that filed claims. The committee itself
has no independent standing, but for conve-
nience, this decision refers simply to the UIC
even though the reference to each of its members
may be more accurate.

3. Additional investors, John G. Polk, Lionel N.
Sterling and Whitehead Institute for Biomedical
Research, also filed objections to the motions.
These objections have since been withdrawn.

4. For example, Primavera filed a proof of claim
in the Granite Corp. case in the amount of $1
million, and Looser filed a proof of claim in the

208 BANKRUPTCY REPORTER

trustee, Harrison J. Goldin (the “Trustee”),
objects to the claims, or alternatively, seeks
to subordinate them under section 510(b),
contending that they arise from the purchase
or sale of a security in one or more of the
debtors. Kidder and DLJ have joined in the
latter request. The members of the unoffi-
cial investors committee (“UIC”)2, Primav-
era Familienstiftung (“Primavera”) and Hu-
bert Looser oppose the Trustee’s motion.?
The opponents acknowledge that any damage
claims arising from a fraudulent inducement
to invest in the debtors must be subordinated
under section 510(b). They also contend, how-
ever, that they were duped into holding on to
their investments as a result of the debtor’s
post-investment fraud. These fraudulent re-
tention or maintenance claims, they argue,
are independent torts, do not arise from the
purchase or sale of the debtor’s security, and
hence, should share pari passu with the oth-
er, general unsecured claims.

Before answering the question, I must first
consider who, among the many claimants,
has asserted the type of post-investment
fraud claim at issue. At the outset, and
except for the UIC, Primavera and Looser,
all of the other investors have either default-
ed on the motion, or withdrawn their objec-
tions. Most of the claims assert fraud in
some conclusory fashion. Some claimants
filed only the official claim form; others an-
nexed brief explanatory statements or docu-
ments, or both, but even these still allege
fraud in the inducement.! None purport to
assert a fraudulent retention claim.

B. The Distriet Court Complaints

Primavera and the UIC have also filed
distriet court complaints in which they allege

Quartz case in the amount of $1.4 million. Both
claimants attached nearly identical addenda stat-
ing that the “Debtor ... through ACM, Askin and
Bradshaw-Mack, made false representations of
material fact to Claimant’s agent ... with the
intent to deceive Claimant, which representa-
tions were relied upon by Claimant in his deci-
sion to invest in the Debtor ... and Claimant has
been damaged thereby.... ” (Trustee’s Motion
to Expunge and Disallow, andjor to Subordinate
and Classify Investor Claims, dated Dec. 16,
1996); Ex. B-9 (Primavera Proof of Claim, dated
Jan. 3, 1995); Ex. D-6 (Hubert Looser Proof of
Claim, dated Jan. 3, 1995).
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wrongdoing by the debtors or the debtors’
insiders. Assuming that the debtors are lia-
ble under the doctrine of respondeat superi-
or for any fraud or other wrong committed
by their insiders, I will consider these allega-
tions as amplifying the proofs of claim filed
by the plaintiffs in those cases.

1. The Primavera Complaint

In its third amended complaint, dated No-
vember 8, 1996 (“Third Am. Compl.”), Pri-
mavera charges federal securities fraud and
common law fraud against the Brokers and
the debtors’ insiders.® Primavera did not
name the debtors as parties because of the
automatic stay, but the complaint includes a
section devoted exclusively to their liability,
and aptly titled, “Liability of the Granite
Funds.” The allegations in this section are
limited to claims of fraudulent inducement.
The section alleges misrepresentations in the
“private placement memoranda and other
marketing materials” relating to the debtors’
investment strategy, (Third Am. Compl.
19 27-28), the use of sophisticated computer
models, (id. at 129), and the leverage ratios
and hedging strategy. (Id. at 130.) Primav-
era avers that it (and the members of the
uncertified class it purports to represent)
relied on these misrepresentations, (id. at
132), but does not say how. Nevertheless,
the alleged misrepresentations relate to the
marketing of the securities, and do not allege
any post-investment fraud (other than the
failure to perform in accordance with the
pre-investment misrepresentations). Aeccord-
ingly, the part of the complaint that Primav-
era expressly devoted to an exposition of the
debtors’ liability alleges only inducement
claims.

Parsing the allegations asserted against
the debtors’ insiders leads to the same con-
clusion. In the first claim, based on section
10(b) of the Securities Exchange Act of 1934

5. Primavera’s second amended complaint, which
was the subject of the Granite decision, was
dismissed by District Judge Sweet with leave to
replead some of the fraud claims. See Primavera,
1996 WL 494904, at *22.

6. Primavera could not allege a fraudulent reten-
tion claim under section 10(b) of the 1934 Act or
Rule 10b-5. Blue Chip Stamps v. Manor Drug
Stores, 421 U.S. 723, 737-38, 95 S.Ct. 1917,

(the “1934 Act”) and Rule 10b-5 promulgated
thereunder,® Primavera alleges that the de-
fendants made misrepresentations “to induce
the plaintiff and the members of the class to
purchase securities issued by the Granite
Funds.” (Third Am. Compl. at 1117.) Fur-
ther, “[h]ad the plaintiff and the members of
the class known of the material adverse in-
formation not disclosed by the defendants’,
or been aware of the truth, they would not
have purchased the Granite Funds securi-
ties.” (Id. at 1121.) These are frsudulent
inducement, and not fraudulent retention,
claims. Similarly, in its third claim based on
common law fraud, Primavera alleges that
the debtors’ insiders made material misrep-
resentations with the intent .of inducing the
plaintiffs and members of the class to pur-
chase securities issued by the debtors. (Id.
at 1132) (emphasis added.) As is apparent
from a cursory reading of the Primavera
complaint, the allegations against the debtors
and their insiders raise pure inducement
claims, and hence, must be subordinated pur-
suant to 510(b).

2. The UIC Compliant

This leaves the UIC, whose complaint in
ABF Capital has already been the subject of
a thorough decision by Judge Sweet. The
complaint alleges, inter alia, that David As-
kin and Askin Capital Management, L.P.
(“ACM™), two of the debtors’ insiders,” con-
tinually issued false statements between Sep-
tember 1991 and March 1994, and that the
plaintiffs relied on these false statements in
purchasing and retaining their interests.
ABF Copital, 957 F.Supp. at 1315-16. In
particular, ACM, aided and abetted by the
Brokers, used artificially-inflated perfor-
mance results in reports sent to the inves-
tors. Id. at 13186.

The Brokers moved to dismiss the UIC’s
aiding and abetting claim. In their motion,

1926-27, 44 L.Ed.2d 539 (1975). I am consider-
ing its securities fraud claims only on the possi-
bility that Primavera alleges claims which, al-
though not cognizable as securities fraud claims,
may nonetheless state claims for fraudulent re-
tention under state law.

7. ACM was also the debtors’ investment advisor.
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they sought to separate the fraudulent in-
ducement and fraudulent maintenance
claims, and argued that the latter were legal-
ly insufficient. Judge Sweet first broke the
fraudulent maintenance claims down into two
separate components: (1) ongoing misrepre-
sentations of the debtors’ performance and
(2) concealment of the debtors’ investment
practices which prevented the plaintiffs from
withdrawing their investments. Id. at 1328
29. He then assumed, without deciding, that
the distinction between the inducement and
maintenance claims was a valid one, id., and
proceeded to evaluate the motion.

First, Judge Sweet ruled that the mis-
representations regarding the debtors’ per-
formance stated a fraudulent maintenance
claim. The plaintiffs alleged that the debt-
ors’ insiders, aided and abetted by the bro-
kers, passed inflated marks on to the
plaintiffs, and in reliance upon the false
statements regarding performance, the
plaintiffs retained their interests in the
debtors. Id. Second, the allegations of a
continuing concealment of the inducing
fraud also stated a fraudulent maintenance
claim:

Moreover, the fraudulent maintenance

claim is not predicated exclusively on the

existence of post-investment statements,

but on ACM’s failure to disclose the falsity -

of the statements that initially induced the
Plaintiffs’ investments. ACM, which had a
direct relationship with the Plaintiffs,
clearly has an affirmative duty to disclose
such information, and its failure to do so
constitutes a primary fraud upon which an
aiding and abetting claim can be based.
Thus the primary fraudulent maintenance
claim is adequately pleaded.
Id. The question for this Court is whether 11
U.S.C. § 510(b) mandates the subordination
of either or both of the UIC’s fraudulent
maintenance claims.

DISCUSSION

A. Introduction

Any discussion of section 510(b) must be-
gin with the 1973 law review article authored
by Professors John J. Slain and Homer Krip-

8. Two months after the publication of the article,
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ke, entitled The Interface Between Securities
Regulation and Bankruptcy—Allocating the
Risk of Illegal Securities Issuance Between
Securityholders and the Issuer’s Creditors,
48 N.Y.U. L.Rev. 261 (1973) (“Slain & Krip-
ke”). The article reviewed the state of the
law, and, focusing on stockholders’ rescission
claims, opined that they should be subordi-
nated to the payment of unsecured claims.
Their conclusion flowed from an analysis
based upon the allocation of two different
types of risk: (1) the risk of the debtor’s
insolvency and (2) the risk of illegality in the
issuance of the debtor’s securities. Id. at
286.

According to Professors Slain and Kripke,
both investors and creditors accept the risk
of enterprise insolvency but to a different
degree. Id. This stems from their dissimilar
expectations. Even if the business prospers,
the creditor anticipates no more than the
repayment of his fixed debt. Further, the
shareholder’s investment provides an equity
cushion for the repayment of the claim. Id.
The investors, on the other hand, share the
profits to the exclusion of the creditors. The
shareholder’s enhanced risk of insolvency
represents the flipside of his unique right to
participate in the profits. The allocation of
the risk, as between the investor and the
creditor, is reflected in the absolute priority
rule, and should not be reallocated. Id. at
286-87.

In contrast, investors alone bear the risk
of illegality in the issuance of securities.
Moreover, no basis exists to shift any portion
to creditors who are not offered the stock.
Id. at 288. The authors analogized the situa-
tion to the principal debtor who defrauds its
surety. While the surety has rights against
the principal debtor, it may not withdraw
from its undertaking, and thereby shift the
risk of the principal debtor’s fraud to credi-
tors who relied on the undertaking. Id. For
the same reason, a shareholder’s fraud claim
cannot be treated equally with the claims of
general creditors. This improperly reallo-
cates this risk to the latter class that hag’
relied on the equity cushion in extending
credit to the debtor. See Id.?

the Commission on the Bankruptcy Laws of the
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There is a danger in reading Slain & Krip-
ke too restrictively. It is true that the au-
thors’ analysis dealt exclusively with claims
arising from fraud in the issuance of securi-
ties. They did not, however, intend to re-
strict their opinions regarding subordination
to fraudulent issuance claims. Instead, their
larger concern was the investor’s claim
against the issuer based upon the loss of his
investment:

We are only incidentally concerned with
the precise predicate of a disaffected stock-
holder’s efforts to recapture his investment
from the corporation. For present pur-
poses it suffices to say that when the basis
of the stockholder’s disaffection is either
the issuer’s failure to comply with registra-
tion requirements or the issuer’s material
misrepresentations, one or more state or
federal claims may be made. Our purpose
is to consider the impact of such claims on
the distribution of the corporation’s assets
in bankruptcy and the development of a
plan of reorganization under Chapter X.

Slain & Kripke at 267,

B. The Pre-Code Cases

The Slain & Kripke analysis figured in the
post-1973 cases decided under the former
bankruptey act. In the seminal case, In re
Stirling Homex Corp., 579 F.2d 206 (24 Cir.
1978), cert. denied, 439 U.S. 1074, 99 S.Ct.
847, 59 L.Ed.2d 40 (1979), shareholders of
the debtor appealed a lower court ruling that
had subordinated their federal securities and
other fraud claims relating to the acquisition
of their interests. The Second Circuit
framed the issue as “whether persons who
were allegedly induced by fraud to purchase
Homex stock should be allowed, in a reorga-
nization proceeding, to assert claims in such
a way as to achieve parity with ordinary

United States (the “Commission’’) issued its re-

port and proposals. See Report of the Commis-

sion on Bankruptcy Laws of the United States,

H.R. Doc. No. 93-137, 93d Cong., lst Sess., Pts.

I & II (1973) (“Bankruptcy Commission Re-

port”). Proposed section 4-406(a)(1) subordi-

nated “any claim for rescission of the purchase
of securities issued by the debtor corporation or
for damages resulting from the purchase or sale

of such securities.” Bankruptcy Commission
Report, Pt. II, at 115. According to the explana-

unsecured tort and contract claimants.” Id.
at 211.

The Court assumed, for purpose of analy-
sis, that the defrauded stockholders were
creditors within the meaning of the Bank-
ruptey Act. Id. at 212. Nevertheless, equita-
ble principles required subordination of their
claims. “Where the debtor corporation is
insolvent and is about to undergo complete
liquidation, the equities favor the convention-
al general creditors rather than the allegedly
defrauded stockholders.” Id. at 213. Those
who extend credit do so in reliance upon the
equity cushion provided by the shareholders’
investment and the absolute priority rule.
Id. at 213-14. When the corporation is sol-
vent, the relative priorities between creditors
and shareholders are without significance.
But

[wlhen a corporation becomes bankrupt,

the temptation to lay aside the garb of a

stockholder, on one pretense or another,

and to assume the role of a creditor, is
very strong, and all attempts of that kind
should be viewed with suspicion.

Id. at 213 (quoting Newton Natl Bank v.
Newbegin, 74 F. 135, 140 (8th Cir.1896)).

The Court turned for additional support to
the Slain & Kripke analysis of risk allocation.
Thus, while both creditors and investors as-
sume the risk of insolvency, “only the inves-
tors should be forced to bear the risk of
illegality in the issuance of the stock.” 579
F.2d at 214. The subordination of the de-
frauded investor flows from the absolute pri-
ority rule. It refiects the different degree to
which each class assumes the risk of insol-
vency, as well as the shareholders unique
chance to share in the profit that accompa-
nies business prosperity. Id. The Court also
found newly enacted section 510(b), and its
legislative history, to be persuasive. Id. at
214-15.

tory note following the section, the provision was
intended to reach claims by holders of the debt-
or’s securities that were based on “federal and
state securities legislation, rules pursuant there-
to, and similar laws,” but would not affect any
other claim (e.g., a wage claim) which the inves-
tor also held. Id. at 116. The report does not
explain the reason for the proposal other than
that the Commission recommended it, id., Pt. I,
at 22, and does not mention the Slain & Kripke
article.
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Three subsequent Ninth Circuit cases de-
cided under the former Bankruptcy Act re-
lied on the Slain & Kripke risk analysis, the
adoption of section 510(b) and the Stirling
decision in reaching the same conclusion re-
garding the subordination of defrauded
shareholder claims. See In re Holiday
Mart, Inc., 715 F.2d 430 (9th Cir.1983); Fal-
con Capital Corp. Shareholders v. Osborne
(In re THC Fin. Corp.), 679 F.2d 784 (9th
Cir.1982); Kelce v. U.S. Fin. Inc. (In re U.S.
Fin. Inc.), 648 F.2d 515 (9th Cir.1980), cert
denied, 451 U.S. 970, 101 S.Ct. 2046, 68
L.Ed.2d 348 (1981). In re THC Fin. Corp.
involved claims of post-investment fraudulent
conduct, and merits discussion. There,
shareholders of Falcon Capital Corporation
(“FCC”) became shareholders of The Hawaii
Corporation (“THC”) through a merger.
Under the merger agreement, the FCC
shareholders became entitled to 400,000
shares of THC stock in exchange for their
FCC stock. They received 100,000 shares
immediately; the remaining 300,000 was
placed in escrow. Their right to receive the
escrowed shares depended on FCC achieving
a certain level of earnings. In re THC Fin.
Corp., 679 F.2d at 785.

The shareholders never received the addi-
tional 300,000 shares. As a result, they filed
fraud claims in the subsequent bankruptey of
THC Financial Corporation (“THCF”),
THC’s wholly-owned subsidiary. The share-
holders contended that after the merger,
THC and THCF conspired to suppress
FCC’s earnings and prevent them from re-
ceiving their additional shares. Id. The
shareholders conceded that any claim against
THC for fraud in the issuance of the stock
would have to be subordinated. Id. at 786.
They sought to distinguish their fraud claim,
characterizing it as one against the issuer’s
subsidiary for an independent tort. Id.

The Ninth Circuit rejected the distinction,
concluding that “the policy considerations
that led us to subordinate the stockholder’s
claim in US. Financial apply with equal
force.” Id. The shareholders in both cases
bargained for equity-type profits and equity-
type risks when they purchased the stock,
including the risk of fraud. Id. Without sub-
ordination, the THC shareholders would
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stand .in front of the THC creditors in the
line for THC’s asset, the equity in THCF. Id.
Further, although the shareholders charac-
terized their claim as one for “interference
with contractual relations,” “inducement of
breach of contract” and/or “conspiracy to
defraud”, their claim is essentially that of
defrauded shareholders, and not victims of
an independent tort. Id. at 787.

The Court reached this conclusion reason-
ing that the post merger conduct did not give
rise to a separate tort, and related back to
THC’s fraud in the issuance of the stock.
First, the shareholders’ amended proof of
claim stated that THCF and THC acted pur-
suant to a continuing scheme devised before
and executed after the merger. Id. at 787 n.
5. Second, the fraudulent misrepresentations
of THC and subsequent conduct of THCF
did riot create two separate causes of action.
Id. But even if they did, the absolute priority
rule still required subordination of the claims
against THCF. Id. at 787.

C. The Bankruptcy Code

In the present matter, the Trustee, Kidder
and DLJ seek to subordinate the investors’
fraudulent retention claims under section
§ 10(b). In particular, the parties dispute
whether a claim that post-investment fraud
induced an investor to hold on to and not sell
his investment is a claim “arising from the
purchase or sale” of a security of the debtor.
As always, “[t]hough we may not end with
the words in construing a disputed statute,
one certainly begins there.” Felix Frank-
furter, Some Reflections on the Reading of
Statutes, 47 Colum. L.Rev. 527, 535 (1947).

[1,2] The first principle of statutory con-
struction is that a statute clear and unambig-
uous on its face should be enforced according
to its terms. 2A Norman J. Singer, Suther-
land Stotutory Comstruction § 45.02, at 5
(5th ed.1992 rev.) (“Sutherland”); see Pat-
terson v. Shumate, 504 U.S. 753, 759, 112
S.Ct. 2242, 2247, 119 L.Ed.2d 519 (1992)
(court must enforce a statute according to its
terms); United States v. Ron Pair Enters.,
Ime., 489 U.S. 235, 242, 109 S.Ct. 1026, 1031,
103 L.Ed.2d 290 (1989) (plain meaning con-
clusive except on rare occasions where it
produces “a result demonstrably at odds with
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the intentions of its drafters” ) (quoting Grif-
fin v. Oceanic Contractors, Inc. 458 U.S. 564,
571, 102 S.Ct. 3245, 3250, 73 L.Ed.2d 973
(1982)); Maritime Asbestosis Legal Clinic v.
LTV Steel Co. (In re Chateaugay Corp.), 920
F.2d 183, 185 (2d Cir.1990) (same). “Ambi-
guity exists when a statute is capable of
being understood by reasonably well-in-
formed persons in two or more different
senses.” 2A Sutherland § 45.02, at 6; ac-
cord United States v. Iron Mountain Mines,
Inc,, 812 F.Supp. 1528, 1557 (E.D.Cal.1992).
Where ambiguity does exist, a court must
attempt to discern the legislature’s intent.
2A Sutherland § 45.05, at 22-23; see Patter-
son v. Shumate, 504 U.S. at 761, 112 S.Ct. at
2248,

[3] Initially, the phrase “arising from the
purchase or sale”’is ambiguous, at least with
respect to fraudulent maintenance claims.
Something “arises” from a source when it
originates from that source. Webster’s New
International Dictionary 117 (unabridged
ed.1976); Black’s Law Dictionary 108 (6th
ed.1990). The phrase “arising from” signi-
fies some causal connection. Cf Black’s Law
Dictionary 108 (defining “arises out of”). A
literal reading implies that the injury must
flow from the actual purchase or sale; a
broader reading suggests that the purchase
or sale must be part of the causal link al-
though the injury may flow from a subse-
quent event. Since the fraudulent mainte-
nance claim cannot exist without the initial
purchase, the purchase is a causal link. Rea-
sonably well-informed persons could inter-
pret section 510(b) in either sense, and
hence, the section is ambiguous.

The legislative history provides some guid-
ance to its meaning. In enacting section
510(b), Congress ascribed to the Slain &
Kripke theory of allocating the risks of insol-
vency and the unlawful issuance of securities.
H. Rep. 95-595, at 195 (1977).° The creditor
relies on the equity cushion created by the
investment, and does not share with owner-
ship the potential benefit of profit. Id. Thus,
“[tjhe bill generally adopts the Slain/Kripke
position,” and “subordinates in priority of
distribution rescission claims to all claims
that are senior to the claim or interest on

9. The relevant provision in the House bill, H.R.

which the rescission claims are based.” Id.

at 196.

While these statements are helpful, they
are not dispositive. Neither Congress, in
enacting section 510(b), nor Slain and Kripke
limited themselves to rescission claims. As
noted, section 510(b) also subordinates claims
for damages arising from the purchase or
sale of the debtor’s securities. Moreover,
while Slain and Kripke focused on the unlaw-
ful issuance of securities and rescission
claims, they were concerned with the broader
issue of the “disaffected stockholder’s efforts
to recapture his investment from the corpo-
ration.” Slain & Kripke at 267.

D. Other Federal Statutes

[4] In searching for Congress’s intent, a
court may also look to similar language in
unrelated statutes that apply to similar per-
sons, things or relationships. 2B Sutherland
§ 53.03, at 233. The use of similar language
strongly indicates that the two statutes
should be interpreted pari passu, particular-
ly where they share the same raison d’etre.
Northeross v. Board of Educ., 412 U.S, 427,
428, 93 S.Ct. 2201, 2202, 37 L.Ed.2d 48
(1973). In this regard, consideration of the
recent RICO amendment, enacted as part
the 1995 Private Securities Litigation Reform
Act, is appropriate. Section 1964(c) of Title
18, as amended, now provides as follows:

Any person injured in his business or

property by reason of a violation of section

1962 of this chapter may sue ... except

that no person may rely upon any conduct

that would have been actionable us fraud
in the purchase or sale of securities to

establish a violation of section 1962....
(Emphasis added.) The legislative history
spells out Congress’s purpose in unambigu-
ous terms. It sought to eliminate fraud in
the purchase or sale of securities as a predi-
cate act for civili RICO actions (as well as
related claims of wire and mail fraud) S.Rep.
No. 104-98, 1995 WL 372783, at 3940 (1995);
H.R.Rep. No. 104-369, 1995 WL 709276, at
10203 (1995); accord Rowe v. Marietta
Corp., 955 F.Supp. 836, 844 (W.D.Tenn.1997)
(Congress intended to remove, as predicate

8200, is proposed section 510(a)(2).
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RICO acts, conduct otherwise actionable as
fraud in the purchase or sale of securities).

The RICO amendment is highly instructive
in construing section 510(b). In ABF Capi-
tal, the defendants moved to dismiss the
UIC’s RICO claims, contending that all of
the investors’ fraud claims (including the
fraudulent maintenance claims) were barred
by the RICO amendments, i.e., that they
were based upon “conduct that would have
been actionable as fraud in the purchase or
sale of securities.” The plaintiff investors
conceded that the amendment, if applicable,
barred their RICO claims. ABF Capital,
957 F.Supp. at 1319-20. Further, Judge
Sweet specifically ruled that the bar extend-
ed to the fraudulent maintenance claims
“since the RICO amendments prohibit the
bringing as a RICO claim of any conduct
actionable as fraud in the purchase or sale of
securities.” Id.

While conceding that their fraudulent
maintenance claims are based on conduct
that would be actionable as fraud in the
purchase or sale of a security, the UIC nev-
ertheless contend that they do not arise from
the purchase and sale of the debtors’ securi-
ties within the meaning of section 510(b).
They offer two reasons for the distinction.
First, Judge Sweet’s conclusion, they main-
tain, is “pure dicta.” Supplemental Brief of
the Unofficial Investors’ Committee Con-
cerning Bankruptcy Code Section 510(b),
dated Apr. 9, 1997, at 2 (“UIC Supp. Br.”).
Second, stark differences between the RICO
amendment and section 510(b) concerning
language, motive and legislative intent mean

10. 1t is far from clear that Judge Sweet’s ruling
regarding the fraudulent maintenance claim is
dicta. According to the UIC, the members never
asserted that their fraudulent maintenance claim
could” support RICO liability. UIC Supp. Br. at
4. In fact, shortly before Judge Sweet’s January
1997 decision, they implied that they held no
such claim. When the Trustee objected to the
allowance of all of the investors’ claims, counsel
for the UIC opposed the Trustee's discovery.
They argued that the investors’ claims were sub-
ordinated under section 510(b), and whether
they held allowed claims was “relevant only to
the investors’ ability to pursue the equitable sub-
ordination, pursuant to Section 510(c), of other
creditors’ claims.” Letter from Edward S. Weis-
felner, Esq. to Hon. Stuart M. Bernstein 3 (Sept.
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they should not be construed in an identical
manner. Id. at 2-3.

The UIC’s first point ignores their own
argument. If Judge Sweet’s conclusion is
dicta, this is only because the UIC conceded
that the RICO amendments, if applicable,
barred all of their claims, and instead, ar-
gued that the amendment should not be ap-
plied retroactively.l® But more to the point,
the UIC ultimately agrees with Judge
Sweet’s analysis and his conclusion:

In short, Congress gave every indication of
its intent to eliminate all forms of securi-
ties-related fraud—whether related to an
“inducement” or a “retention,” whether
arising under federal securities law or
common law—as viable sources of RICO
treble damages.

Id. at 11; see also id. at 8.

This brings us to the UIC’s second point:
even though the RICO amendment and sec-
tion 510(b) use similar language, that lan-
guage should be interpreted differently. No
rule of logic or statutory interpretation sup-
ports this argument. Conduct which is ac-
tionable as fraud gives rise to a claim for
damages. Indeed, although the UIC at-
tempts to distinguish the two—RICO pro-
seribes “actionable conduct” while section
510(b) addresses “claims” (UIC Supp. Br. at
8)—the UIC rely on the debtors’ post-invest-
ment fraudulent conduct as the basis for
their fraudulent maintenance claims. The
conduct and the ensuing claim are the same
side of the same coin.

18, 1996) (annexed to Reply Memorandum of the
Trustee in Further Support of Motion to Expunge
and Disallow, and/or to Subordinate and Classify
Investor Claims, dated Jan. 27, 1997, Ex. B)

The UIC’s position obviously “evolved,” and
Judge Sweet considered the fraudulent mainte-
nance claim at some length throughout the ABF
Capital opinion. Thus, if, as the UIC imply, they
limited their concession (regarding the reach of
the RICO amendment) to the inducement claim,
Judge Sweet had to consider whether the allega-
tions of post-investment fraud described conduct
“actionable as fraud in the purchase or sale of
securities’” before deciding if the RICO amend-
ments also barred the fraudulent maintenance
claim. See Rowe v. Marietta Corp., 955 F.Supp.
at 844.
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The UIC suggests that the more relevant
statutory analogy is to section 10(b) of the
1934 Act, and Rule 10b-5 promulgated there-
under. Section 10(b) and Rule 10b—5 pro-
seribe fraud “in connection with” the pur-
chase or sale of securities. The Supreme
Court has held that Rule 10b-5 is limited to
actual purchasers and sellers, and does not
confer rights on a shareholder who decided
not to sell due to “an unduly rosy representa-
tion or a failure to disclose unfavorable mate-
rial.” Blue Chip Stamps v. Manor Drug
Stores, 421 U.S. 723, 737-38, 95 S.Ct. 1917,
1926, 44 L.Ed.2d 539 (1975); accord Freschi
v. Grand Coal Venture, 551 F.Supp. 1220,
1227 (S.D.N.Y.1982).

The parties have engaged in a lively de-
bate regarding whether “in connection with,”
as used in section 10(b) and Rule 10b-5, is
broader than “arising from,” as used in see-
tion 510(b). I am not so linguistically adept
that I can agree that one is plainly broader
than the other, if indeed, they are not actual-
ly synonymous. Further, it is not entirely
clear that the portion of the UIC’s fraudulent
maintenance claim based upon a continuing
concealment fails to state a claim under sec-
tion 10(b) and Rule 10b-5. The substance of
the concealment claim is that the UIC mem-
bers held on to their investments because the
debtors failed to disclose the inducing fraud.
In other words, they retained their securities
based upon the same misrepresentations that
induced them to make the purchase. Where
the same fraud induces both the purchase
and the retention of the security, the pur-
chaser may sue under section 10(b) and Rule
10b-5. Marbury Management, Inc. v. Kohn,
629 F.2d 705, 710 (2d Cir.), cert. denied, 449
U.S. 1011, 101 S.Ct. 566, 66 L.Kd.2d 469
(1980); Kaufman v. Chase Manhattan Bank,
N. A, 581 F.Supp. 350, 354 (S.D.N.Y.1984).

[5]1 In any event, the RICO amendment
provides the better analogy. Section 510(b)
and the RICO amendment are both remedial
statutes designed to close loopholes. Section
510(b) prevents a shareholder from convert-
ing his interest into a claim and sharing part
passu with other unsecured creditors. The
RICO amendment was intended to block a
securities fraud plaintiff from resorting to
RICO and its Draconian remedies. See

S.Rep. No. 104-98, 1995 WL 372783, at 39—
40; H.R.Rep. No. 104-369, 1995 WL 709276,
at 102-03. A court must construe a remedial
statute broadly to effectuate Congress’ pur-
pose. See Tcherepnin v. Knight, 389 U.S.
332, 336, 88 S.Ct. 548, 553, 19 L.Ed.2d 564
(1967) (remedial statutes should be liberally
construed); B.F. Goodrich v. Betkoski, 99
F.3d 505, 514 (2d Cir.1996) (same).

While Rule 10b-5 was also intended to
close a loophole, Blue Chip Stamps v. Man-
or, 421 U.S. at 766, 95 S.Ct. at 193940
(Blackmun, J., dissenting), it did this by cre-
ating rather than restricting an existing
right. Courts should be reluctant to imply a
cause of action significantly broader than
Congress chose to apply. Touche Ross & Co.
v. Redington, 442 U.S. 560, 574, 99 S.Ct.
2479, 2488, 61 L.Ed.2d 82 (1979); Trans-
america Mortgage Advisors, Inc. v. Lewis,
444 US. 11, 19, 100 S.Ct. 242, 247, 62
L.Ed.2d 146 (1979) (“ [I}t is an elemental
canon of statutory construction that where a
statute expressly provides a particular reme-
dy or remedies, a court must be chary of
reading others into it.”). In Bimmbaum v.
Newport Steel Corp., 193 F.2d 461 (2d Cir.),
cert. denied, 343 U.S. 956, 72 S.Ct. 1051, 96
L.Ed. 1356 (1952), the Second Circuit Court
of Appeals reviewed the history of section
10(b) and Rule 10b-5, juxtaposed it against
other federal securities laws that created a
private right of action, and concluded that
they extended only to the actual, defrauded
purchaser or seller. Id. at 464. The Su-
preme Court reaffirmed the Birnbaum rule
in Blue Chip Stamps, observing that it
barred a claim by one who held on to his
shares as a result of fraud. Blue Chip
Stamps v. Manor Drug Stores, 421 U.S. at
787-38, 95 S.Ct. at 1926-27. The Supreme
Court buttressed its reaffirmation of the
Birnbawm rule with an extended analysis of
the history of section 10(b), Rule 10b—5 and
other relevant statutes, and a concern about
the effect on securities litigation of expand-
ing section 10(b) and Rule 10b—5 to reach
those who neither purchased nor sold. The
pedigree and purpose of these antifraud pro-
visions, as well as the effect that a broad
interpretation would have on litigation, dif-
fers markedly from section 510(b) of the
Bankruptey Code, and justifies a narrower
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reading. Accordingly, the interpretation of
the “in connection with” language that ap-
pears in section 10(b) and Rule 10b—5 does
not provide persuasive authority for limiting
section 510(b)’s like language in a like man-
ner.

E. The UIC’s Claims

While the two components of the UIC’s
fraudulent maintenance claims require sepa-
rate consideration, I conclude that both arise
from a purchase or sale of the debtors’ secu-
rities within the meaning of section 510(b),
and must be subordinated. This conclusion
not only flows from Judge Sweet’s interpre-
tation of similar language in the RICO
amendment, but also advances the policy
choice that Congress made in enacting sec-
tion 510(b). Further, a contrary ruling
would eviscerate the absolute priority rule,
and shift to creditors the investment risk
assumed by the UIC.

[6] The claim that the debtors continued
to conceal their initial, inducing fraud in-
volves the more straightforward analysis,
and also disposes of the threshold argument
that post-investment conduct cannot give rise
to a section 510(b) claim. See, eg., In re
THC Financial Corp., 679 F2d at 787 n. 5
(subordinating claims arising from a “con-
tinuing plan and scheme devised prior to the
merger and effectuated subsequent thereto”)
(decided under the former Bankruptcy Act);
In re Lenco, Inc.,, 116 B.R. 141, 144 (Bankr.
E.D.Mo0.1990) (subordinating claims “based
on the same set of operative facts and based
on a continuing plan or scheme.”). The
charge of continuing concealment cannot ex-
ist independent of the initial fraudulent sale,
.e., without fraud in the inducement, there
cannot be a wrongful concealment. Further,
absent subordination, the UIC can avoid sec-
tion 510(b)’s mandate simply by ignoring the
purchase and claiming that the debtors con-
cealed their prior misrepresentations the day
after the sale. In addition, the alleged con-
tinuing concealment and ongoing misrepre-
sentations deprived the UIC of the chance to
assert their rescission claims. ABF Capital,

11. Moreover, the contrary conclusion can lead to
an anomalous result. By holding on to their
investment in the face of post-investment misin-
formation, the UIC purport to assert a non-sec-
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957 F.Supp. at 1325-26. Since the rescission
claims indisputably come within section
510(b), interference with the rescission claims
should not create a new and different claim,
of greater priority, that shares pari passu
with the other unsecured creditors.

[7]1 The second component of the fraudu-
lent retention claim arguably raises a more
difficult question. The UIC charges that the
debtors misrepresented their performance
through the use of managers’ marks, and
issued false operating reports which induced
the UIC to hold on to their investments.
Unlike the continuing concealment claim, the
investor need not assert that he is a defraud-
ed purchaser. Nevertheless, section 510(b)
also subordinates this claim. First, from the
creditors’ point of view, it does not matter
whether the investors initially buy or subse-
quently hold on to their investments as a
result of fraud. In either case, the enter-
prise’s balance sheet looks the same, and the
creditors continue to rely on the equity cush-
ion of the investment.

Second, a fraudulent retention claim in-
volves a risk that only the investors should
shoulder. In essence, the claim involves the
wrongful manipulation of the information
needed to make an investment decision. The
UIC charge that the debtors’ wrongfully de-
prived them of the opportunity to profit from
their investment (or minimize their losses) by
supplying misinformation which affected
their decision to sell. Just as the opportuni-
ty to sell or hold belongs exclusively to the
investors, the risk of illegal deprivation of
that opportunity should too. In this regard,
there is no good reason to distinguish be-
tween allocating the risks of fraud in the
purchase of a security and post-investment
fraud that adversely affects the ability to sell
(or hold) the investment; both are invest-
ment risks that the investors have assumed.!

Finally, the two cases upon which the UIC
rely are distinguishable, and in any event,
not persuasive. In In re Amarex, Inc, 78
B.R. 605 (W.D.Okla.1987), rev’g, 53 B.R. 888
(Bankr.W.D.Okla.1985), the debtor, Amarex,

tion 510(b) claim. If, instead, a member sold his
interest to a third party who relied on the same
misinformation, the buyer would hold only a
subordinated claim.
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was a general partner in Amarex Private
Drilling Programs, Ltd., 1978 through 1982
(the “Partnerships”), which it operated and
through which it conducted much of its busi-
ness, Id. at 606, 609.2 Approximately 720
limited partners filed proofs of claim in the
Amarex case ¥ charging (1) violations of fed-
eral securities laws in connection with the
issuance and sale of the Partnership units,
and (2) subsequent mismanagement of the
Partnerships resulting from breach of con-
tract, breach of fiduciary duty, negligence
and common law fraud. Id.®* In addition,
thirteen limited partners commenced a class
action lawsuit against Amarex’s officers, di-
rectors and auditors. The plaintiffs alleged
federal securities law violations in connection
with the issuance and sale of the Partnership
units (corresponding to the first type of
claim) and common law fraud (corresponding
to the second). Id. at 607.

The bankruptcy court subordinated all of
the claims under 510(b), adopting a “but for”
test. The limited partners had asserted that
the common law claims should not be subor-
dinated because they were not claims relat-
ing to the purchase or sale of a security.
The bankruptey court disagreed, stating that
“[t]hese plaintiffs would have no claims
against the debtor but for their purchase of
the securities, and had the purchase not oc-
curred they would not have the pendent com-
mon law claims.” In re Amarex, 53 B.R. at
891. The bankruptey court also pointed to
the pre-Code case law which explained that
the rule underlying what became section
510(b) resulted from the allocation of risk
between the shareholders and the creditors.
Id. at 891. Accordingly, “[ilf the holders

12, The Partnerships filed their own chapter 11
cases more than one year after the Amarex filing.

13. The claims were filed before the Partnerships
filed their own cases.

14. It appears that the limited partners also as-
serted direct contract claims against Amarex.
These relate to Amarex’s failure to advance inter-
est payments due on the production and sub-
scription loans of the limited partners and its
liability to the limited partners under the various
partnership agreements. Id. at 606.

15. Neither the bankruptcy court nor the district
court discussed why section 510(b) was applica-
ble. The securities at issue—the limited partner-

possess their claims because they assumed a
risk in seeking a profit those claims are
subordinate to claims of persons who sought
simple payment of credit extended to the
debtor.” Id.

On appeal, the district court reversed.
The limited partners conceded that their fed-
eral securities law claims had to be subordi-
nated under section 510(b), but argued that
Amarex’s post-investment wrongdoing, as op-
erator and general partner of the Partner-
ships, was not subject to subordination.’® 78
B.R. at 609. The district court agreed. Af-
ter considering the Bankruptcy Commission
Report and the legislative history to the
Bankruptey Code, the district court conclud-
ed that “Section 510(b) reveals a Congres-
sional desire to shift to the shareholders the
risk of fraud in the issuance and sale of the
security—no more.” Id. at 609-10. Conse-
quently, section 510(b) does not encompass
claims based upon conduct by the issuer of
the security that occurred after this event.
Id. at 610.

The second case, In re Angeles Corp., 177
B.R. 920 (Bankr.C.D.Cal1995), affd without
op, 199 B.R. 220 (B.A.P. 9th Cir.1996) is
factually similar to Amarex. There, the
debtor managed sixteen non-debtor limited
partnerships, but was not a general partner
in any of them. Id. at 922. Several limited
partners filed claims charging the debtor
with acts of mismanagement, misconduct,
fraud, breach of fiduciary duty and other
wrongful conduct in relation to its manage-
ment of the partnerships. Id. Initially, the
court overruled the creditors’ committee’s
objection that, under California law, the lim-
ited partners lacked standing to pursue these

ship interests—were presumably issued by the
Partnerships, not Amarex. Thus, section 510(k)
would apply to claims filed in the Amarex case—
as these claims clearly were based on the date
that they were filed—only if the Partnerships
were affiliates of Amarex. This would hold true
if Amarex operated the Partnerships’ businesses
or properties under a lease or operating agree-
ment. 11 U.S.C. § 101(2)(C). The district court
decision states that Amarex operated the Partner-
ships, and this may imply the existence of such
agreements, but neither decision discusses the
issue or contains any relevant findings.
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claims. Although the court acknowledged
the general rule that such claims belong to
the partnership and not the partners, id. at
925, the court announced an exception that
permits one partner to sue another partner
guilty of a tort, such as conversion of part-
nership assets. Id.16

The court next addressed the question of
subordination under 510(b).1” Relying on the
distriet court opinion in Amarex, the court
held that the claims alleging fraud, misman-
agement or breach of fiduciary duty were not
claims “arising from the purchase or sale” of
the limited partnership interest because they
were based on wrongful conduct that oc-
curred subsequent to the purchase of the
security. Hence, they could not be subordi-
nated under 510(b). Id. at 926-27.

I do not share the UIC’s view that either
of these cases is particularly compelling.
First, neither court had the benefit of Judge
Sweet’s analysis of the 1995 RICO amend-
ment or its application to the very complaint
now before me. Second, I disagree with
Amarex to the extent it implies, and a fortio-
11, with Angeles which holds, that a deriva-
tive injury to an entity can give rise to an
investor’s claim that is not subject to subor-
dination under section 510(b).”¥ Claims of
mismanagement, waste and breach of fiducia-
ry duty describe conduct which harms an

16. The courts conclusion appears to be incorrect.
In support of the exception to the general rule,
the court cited two general partnership cases,
Prince v. Harting, 177 Cal.App.2d 720, 735-36, 2
Cal.Rptr. 545, 554-55 (Cal.Dist.Ct.App.1960) and
Laughlin v. Haberfelde, 72 Cal.App.2d 780, 788
89, 165 P.2d 544 (Cal.Dist.Ct.App.1946). Under
section 21 of the Uniform Partnership Act, in
effect in California since 1929, one general part-
ner can compel another to account for wrongful
conduct. The exception to the general rule is not
quite what the bankruptcy court stated it to be.
Rather, as the cited authorities explain, Califor-
nia permits a general partner to sue another at
law, for conversion or breach of fiduciary duty,
without first compelling an accounting. Accord
Cobin v. Rice, 823 F.Supp. 1419, 1428 (N.D.Ind.
1993) (discussing California law).

The exception had nothing to do with the mat-
ter before the Angeles court. The claimants were
limited partners in limited partnerships. Under
California law, any action for mismanagement of
the partnership or breach of fiduciary duty by a
third party must be brought directly by the part-
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entity directly, and its investors and credi-
tors derivatively. Granite, 194 B.R. at 327-
28. The investors and creditors suffer an
indirect injury because the wrongful conduct
erodes the entity’s assets, making it less
likely that it will be able to pay creditors and
distribute profits to investors.

This is simply another way of deseribing
insolvency. Yet under the absolute priority
rule, the creditors stand ahead of the inves-
tors on the receiving line; the enterprise
cannot distribute profits until it satisfies its
creditors’ claims. Twenty years ago, in Stir-
ling Homex, 579 F.2d at 213, the Second
Circuit counseled suspicion—with good rea-
son—whenever an investor in an insolvent
entity attempts to step up to the level of
creditor. When an investor seeks pari passu
treatment with the other creditors, he disre-
gards the absolute priority rule, and at-
tempts to establish a contrary principle that
threatens to swallow up this fundamental
rule of bankruptey law. In this case, he also
disregards the purposes of section 510(b).

CONCLUSION

The Trustee’s motion to subordinate the
investors’ fraudulent inducement and fraudu-
lent retention claims is granted. The parties
shall contact chambers to schedule a confer-
ence to discuss any remaining issues raised

nership, or derivatively by the limited partners.
See Cal. Corp.Code § 15702 (West 1997).

17. The Angeles decision does not explain why
section 510(b) might be applicable to the limited
partners’ claims against the debtor. As with the
Amarex case, the affiliated status may arise from
an agreement between the debtor and the part-
nerships under which the debtor operated their
businesses or properties.

18. In addition, the Amarex district court appar-
ently read section 510(b) as limited to the “issu-
ance and sale” of the security. The statute does
not contain any such restriction, and is not limit-
ed to issuance-related claims. In re Lenco, Inc.,
116 B.R. 141, 144 (Bankr.E.D.M0.1990). One
who buys an outstanding share of stock on the
open market from a third party, based upon false
statements uttered by the issuer, holds a subordi-
nated federal securities fraud claim in the is-
suer’s bankruptcy. Although the investor never
deals with the issuer, and does not allege fraud
in connection with the issuance of the security,
his claim would nonetheless fall within section

510(b).
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by the Trustee’s motion, and their disposi-
tion.

SO ORDERED.
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In re Stephen H. ROSEN, Debtor.
Civil Action No. 95-2426(AJL).

United States District Court,
D. New Jersey.

March 24, 1997.

Chapter 13 debtor moved to cram down
residence mortgage to its fair market value,
and mortgagee moved for relief from auto-
matic stay. The Bankruptey Court denied
debtor’s motion and granted mortgagee’s mo-
tion, and debtor appealed. The District
Court, Lechner, J., held that: (1) Chapter 13
debtor could not cram down residence mort-
gage to its fair market value, on theory that
“rents and profits” language in mortgage
gave mortgagee a security interest in collat-
eral other than debtor’s principal residence;
(2) language in Chapter 13 debtor’s residence
mortgage, purporting to grant mortgagee a
security interest in escrowed funds which
debtor had paid for real property taxes and
hazard insurance, did not grant mortgagee
an interest in any additional property “of
debtor” beyond debtor’s principal residence;
and (3) decision to grant mortgagee’s motion
for relief from stay was not abuse of discre-
tion.

Affirmed.

1. Bankruptcy €*3708(9)

Chapter 13 debtor could not cram down
residence mortgage to its fair market value,
on theory that “rents and profits” language
in mortgage gave mortgagee a security inter-
est in collateral other than debtor’s principal
residence and precluded mortgagee from in-
voking statutory protection against modifica-

tion of rights of creditor whose claim is se-
cured only by interest in debtor’s principal
residence; rents and profits would not exist
but for mortgage property, and language in
question did not, as practical matter, increase
security available to mortgagee. Bankr.
Code, 11 US.C.A. § 1322(b)(2); N.J.S.A.
46:3-16.

2. Bankruptcy ¢=3708(9)

Chapter 13 debtor could not cram down
residence mortgage to its fair market value,
on theory that “fixtures” language in mort-
gage gave mortgagee a security inferest in
collateral other than debtor’s principal resi-
dence and precluded mortgagee from invok-
ing statutory protection against modification
of rights of creditor whose claim is secured
only by interest in debtor’s principal resi-
dence; because fixtures are, by definition, so
connected to realty as to lose their indepen-
dent interest, reference to fixtures did not
increase mortgagee’s security. Bankr.Code,
11 US.CAA. § 1322(h)(2); N.J.S.A. 46:3-16.

3. Bankruptcy €=3708(9)

Language in Chapter 13 debtor’s resi-
dence mortgage, purporting to grant mort-
gagee a security interest in escrowed funds
which debtor had paid for real property taxes
and hazard insurance, did not grant mortgag-
ee an interest in any additional property “of
debtor” beyond debtor’s principal residence,
so as to permit modification of mortgagee’s
rights by plan which purported to pay it only
the allowed amount of its secured claim;
debtor lost any property interest in funds in
question once they were placed in escrow
account. Bankr.Code, 11 US.C.A.
§ 1322(b)(2).

4. Bankruptcy €22422.5(1)

Determination as to whether “cause” ex-
ists for relief from automatic stay is appro-
priately made on case-by-case basis. Bankr.
Code, 11 U.S.C:A. § 362(d).

5. Bankruptcy €=2422.5(1), 3784

Bankruptey court has discretion to de-
termine whether to lift automatic stay, and
its exercise of such discretion is reviewable
under “abuse of discretion” standard. Bankr.
Code, 11 U.S.C.A. § 362(d).
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